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STBB | SMITH TABATA BUCHANAN BOYES

is a firm of business-minded lawyers which was
established in 1900. At present the firm consists
of approximately 50 professionals practising from

7 offices throughout South Africa.

By understanding our clients’ needs and
objectives, we strive to deliver cost-effective
legal solutions to their business and personal
matters. A vital aspect of the professional service
we provide, is a commitment to developing

close working relationships with our clients. This
commitment enables us to consistently succeed

on their behalf.
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INTRODUCTION

Various entities can hold ownership of immovable
property. Transfer can be effected to a purchaser in his
personal capacity (a natural person) or to a legal entity
(a trust, a company or close corporation®) and the choice
depends on the specific circumstances of the purchaser.
(* The new Companies Act 71, 2008 that is set
to come into operation later on in 2010, provides
that from the date that it is operative, no new
close corporations can be incorporated. Close
corporations that are already in existence at the time
may continue to exist and may sell and purchase

property as before.)

FACTORS

B TRANSFER DUTY
Transfer Duty is paid by a purchaser on the
acquisition of immovable property. It is payable to the
receiver of revenue on all transactions which are not
subject to VAT. The rate is based on the same sliding

scale for natural persons, companies and trusts.

Transfer duty is also payable on the transfer of a
member's interest in a close corporation owning

residential property, on the transfer of shares in a
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property owning company and on the transfer of the
beneficial interest in a Trust holding property. (The
2009 Taxation Laws Amendment Act introduced a
window period during which entities owning residential
properties can, in certain circumstances, transfer

the property free of transfer duty to the members,
shareholders or beneficiaries of the entity. This window

period will remain open until 31 December 2012 only.)

m  Note that if a purchaser signs an agreement
of sale personally whilst reserving the right to
nominate another person or entity as purchaser
(usually within a stipulated period) then the
nominee must be appointed on the same date. If
the nominee is appointed later, SARS will construe
it as a subsequent sale transaction and double
transfer duty will be payable. A purchaser must
therefore have a clear idea of the entity in which
he intends acquiring ownership at the time of
contracting, since a nomination (and acceptance
thereof by the nominee) offers too little time to

make an informed decision.

If a purchaser chooses to buy property in an entity that

is not formed yet, the agreement of sale must be signed
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by the purchaser “on behalf of the company/close

corporation” to be formed” Once the company/ close
corporation™ is formed, it must ratify the decision to
purchase the immovable property. Note that the Trust
Property Control Act does not provide for the acquisition
of immovable property on behalf of a Trust that is not yet

in existence and it is therefore not possible to do so.

m VAT
Purchasers must keep in mind that no transfer duty
is payable if the transaction attracts VAT. If VAT is
payable, the seller is liable to pay it over to SARS. It
is imperative that the Deed of Sale clearly indicates
whether the purchase price includes or excludes VAT.
If the property is being sold as part of a going concern
and both the seller and purchaser are VAT registered,
then the transaction will be “zero-rated” for VAT. The
Deed of Sale must then stipulate that the property
is being sold as part of a going concern. When VAT
is payable is it important to ensure that the parties
are up to date with the filing of their VAT returns with
SARS, otherwise delays will ensue since SARS will

not issue a receipt until the parties are compliant.
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® PROTECTION FROM CREDITORS
If a purchaser intends to trade or run a business on the
property, it may be to his advantage to purchase the
property in his personal capacity in order to ensure that
his business creditors will only be able to lay claim to
business assets, whilst the property owned in his private

capacity remains protected from claims.

m  CAPITAL GAINS TAX AND ESTATE DUTY
The first R1.5 million of any profit made on the sale
of a property by an individual is exempt from CGT,
provided the property in question constitutes the
individual's primary residence. This applies to South
African residents only. Twenty five percent of the net
profit remaining (after the R1.5 million exemption, if
applicable) is then added to the individual's income for
the year, and taxed at the purchaser's marginal rate of
income tax, resulting in a maximum net CGT cost of
10%. This is the lowest rate of CGT possible.
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m ESTATE DUTY
On death of the individual, his/her estate (including

the immovable property) with certain deductions, will
be subject to estate duty. An abatement of R3.5
million is granted, but the remaining value is taxed at
20%.

A company however pays CGT at a flat rate of 28%
on half of all profit earned from the sale of the
property, resulting in an effective tax rate of 14% of

the capital gain.

Trusts attract the highest rate of capital gains tax:
50% (inclusion rate) of all profits gained on sale
of trust assets are included in the trust's taxable
income and taxed at the rate of 40% (statutory

rate), resulting in a net capital gains tax cost of 20%

(effective rate) of the capital gain.




STBB

THE FOR AND AGAINST OF OWNING AS
A NATURAL PERSON

FOR:
m Lower rate of CGT.

m First R1.5 million of profit is exempt from CGT if it is

a primary residence.
®  No auditors or accounting officer’s fees.

AGAINST:
® R1.5 million exemption does not apply to non-

residents.

® R1.5 million exemption does not apply to second or

further properties.

m Estate duty payable on death.
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THE FOR AND AGAINST OF OWNING
IN AN ENTITY

B Purchasing As a Private Company
FOR:
At the time of acquisition of the immovable

property, the agreement of sale can be signed
on behalf of a company “to be formed” and the
contract ratified by the company after its formation
— thereby effectively allowing nominations at
the time of signature without the entity being in

existence or named at the time of signature.

® |n the past a company was prohibited from
providing financial assistance to a purchaser
for the purpose of or in connection with the
acquisition of shares in that company. Accordingly
a bond could not be registered over the company’s
property to finance the acquisition of shares.
With effect from December 2007 such financial
assistance is possible albeit in limited instances

only. This may assist with the acquisition of

property given the stringent lending requirements
of banks.
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AGAINST:
m Higher rate of CGT than payable by individuals:

- Should the company or close corporation dispose
of the property, then CGT is levied at an effective
rate of 14% on the profit earned (i.e. 50% of the
profits are taxed at the flat rate of 28%).

® Only in limited instances may bonds be registered
over company property to pay for the acquisition of

shares therein.
m Annual financial statements must be submitted.

m Where the property being sold is the only asset/
greater of assets of the company, a special
resolution must be filed with the Registrar of
Companies within one month of the sale. Failure to

do so renders the transaction voidable.

m |n order for the shareholder to access the profit
made by the company or close corporation the
company will have to declare a dividend which will

attract secondary tax (STC).

m [f you are the shareholder of a company or member

of a close corporation, then the net value of the
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shares or membership interest will form part of

your estate when determining any liability for

estate duty tax.

Shares in the company or the membership in a
close corporation are assets in an estate and
can be attached by creditors in the event of

sequestration.

B Purchasing as a Trust

FOR

An effective estate planning tool.

The assets held in a trust are not subject to estate

duty.
Assets are protected from attachment.

Eliminates the complications arising when there
are multiple heirs in your estate since the trust

remains the owner even after your death.

The trust is a separate legal entity and the trust

assets cannot be attached by the creditors of the

beneficiaries.




STBB

m The trust does not need to be audited and is
therefore a more cost effective option than a

company.

AGAINST
m Highest rate of CGT if profits on the sale of the

property are taxed in the hands of the Trust: 50% of
the gains are included in the trust's taxable income
and taxed at 40% thereby giving an effective rate of
20%. Note that profits can also be distributed to the
beneficiaries and taxed at their applicable marginal
rate of income tax resulting in a maximum net capital
gains tax cost of 10% (25% x 40% = 10%). The
same principle can be applied to income generated
by the trust. It can either be taxed in the hands of
the trust or it can be distributed to the beneficiaries

to be included in their gross income.

® The Trust must be in existence at the time of signing

the agreement of sale.
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m Income tax is levied at a flat rate of 40% which is

more than you would pay as an individual or if the

property was held in another entity.

m The trust must pay transfer duty at 8% of the
purchase price, which is a higher rate than for

individuals.

® Unlike companies and close corporations, the trust
must be in existence at the date of signature of

the agreement to purchase.
CONCLUSION

The decision on the appropriate entity for the acquisition
of immovable property is not to be taken lightly. The
information included here is not meant to be exhaustive
and it is therefore recommended that the purchaser
consults an attorney prior to signing an agreement of

sale in order to obtain expert advice having regard to the

purchaser’s personal circumstances.
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CONTACT US

B CAPE TOWN OFFICE
8th Floor, 5 St Georges Mall, Cape Town
Tel: 021 406 9100 | Fax: 021 419 7909

B CLAREMONT OFFICE
2nd Floor, Buchanan's Chambers, Cnr Warwick Street
& Pearce Road, Claremont
Tel: 021 673 4700 | Fax: 021 673 4701

B FISH HOEK OFFICE
26 1st Avenue, Fish Hoek
Tel: 021 784 15680 | Fax: 021 782 6224

B SOMERSET MALL OFFICE
Dynarc Triangle, 13 Urtel Crescent,
Somerset Mall, Somerset West
Tel: 021 850 6400 | Fax: 021 852 1770

B TABLEVIEW OFFICE
24 Blaauwberg Road, Tableview
Tel: 021 521 4000 | Fax: 021 521 4001

B TYGERVALLEY OFFICE
5 High Street, Rosenpark, Tygervalley
Tel: 021 943 3800 | Fax: 021 914 1080

B JOHANNESBURG OFFICE
6 Sherborne Road, Parktown, Johannesburg
Tel: 011 853 8300 | Fax: 011 853 8322/21
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SERVICES

In an endeavour to provide the optimum professional service to
our clients, we have various departments specialising in select
aspects of law. Any member at any branch of the firm will be able
to recommend an appropriate professional to meet your needs,
given their speciality and the location most convenient for you,
including your home or place of business.

B PROPERTY LAW

COMMERCIAL PROPERTY LAW

COMMERCIAL AND CORPORATE LAW

LITIGATION

ESTATES AND TRUSTS

FAMILY LAW

EMPLOYMENT LAW

PERSONAL INJURY AND INSURANCE LAW



info@stbb.coza | www.stbb.co.za

Visit our website for on-line reporting on your conveyancing
transactions. All that is required is a user number and password
which is sent via SMS direct to your cell phone if you are an
individual client. If you are a company we will provide you with
your own user number and password for 24 hour access to
updates on your transactions.

Disclaimer: The material contained in this article is provided for
general information purposes only and does not constitute legal or
other professional advice. We accept no responsibility for any loss
or damage which may arise from reliance on information contained
in this article. © Copyright STBB Smith Tabata Buchanan Boyes
2011. All Rights reserved



