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The more colloquial term as we know it, is 
‘piracy’, and it alludes to an infringement of 
exclusive rights of the copyright holder, such as 

the right to distribute, copy or display the work. 
South African and international law recognise 

that there must be mechanisms for the copyright 
holder to protect his or her work and pecuniary 
interests. However, this is an extremely difficult task 
and the resources may just not be there to police 
the situation, because as the law has evolved over 
time, so too has the pirate. With the advent of the 

internet, authorities and copyright holders are often 
found chasing their tails. Perhaps it is because the 
majority of copyright works/material nowadays 
occur in digital format. VHS cassettes, vinyl records 
and even the traditional paperback book are not 
words found in the vocabulary of the ordinary ‘born-
free’ South African. Nowadays we have MP3s, MP4s 
and E-books. The traditional spool is replaced by 
the .jpeg. So keeping tabs on protected material is 
almost as difficult as knowing the file extension they 
have been converted to.

By Duane starkey 

Copyright infringement refers to the unauthorised use of works or material that  
is protected by copyright law, which includes the acts of copying, distributing and  
selling the works of the copyright holder, who is typically the creator of the works,  
the publisher or an entity or person to whom the copyright has been assigned.
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‘ Basically, data 
is distributed 

between 
internet users in 

a peer-to-peer 
network using 
the BitTorrent 

protocol, which 
allows for 

distribution 
and sharing of 
large amounts 

of data over the 
internet. ’

POPULAr dISTrIBUTION METHOd
Basically, data is distributed between internet 
users in a peer-to-peer network using the 
BitTorrent protocol, which allows for distribution 
and sharing of large amounts of data over the 
internet. A torrent file contains information about 
files and network locations of computers. It is 
not the actual digital content itself but rather a 
‘link’ to the data that is distributed in a peer-to-
peer network. digital files/data are divided into 
smaller pieces, and peers download and obtain all 
these different pieces from different computers 
in a ‘swarm’. Once all the pieces are downloaded 
from different sources, they are put together into 
a usable form. The torrent file acts as the key to 
initiating downloading of the actual content. This 
differs from the traditional methods of physically 
copying the content and distributing it to other 
people, such as ripping a Cd or dVd and passing 
it on. Nowadays, electronic distribution is regarded 

as the most widely used method.
To summarise, certain websites provide links 

that facilitate peer-to-peer data sharing using the 
BitTorrent protocol. These websites are commonly 
known as ‘torrent directories’ – the most infamous 
being ‘The Pirate Bay’, founded in Sweden about 
10 years ago. In 2009 its founders were found 
guilty of making copyright material available, and 
some countries have ordered internet service 
providers to block access to the site. A pointless 
exercise, one might argue, as proxies and mirror 
websites do allow for access to the site by 
circumventing these blocks. 

WHAT dOES OUr LAW SAy ABOUT 
COPyrIGHT INFrINGEMENT?
In terms of section 27 of the Copyright Act, any 
person who, at a time when copyright subsists in a 
work, and without the permission of the owner of 
the copyright – 
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�� makes for sale or hire;

��  sells or lets for hire or by way of trade offers 
or exposes for sale or hire;

�� by way of trade exhibits in public;

��  imports into the republic otherwise than for 
his private or domestic use;

�� distributes for purposes of trade; or

��  distributes for any other purposes to such 
an extent that the owner of the copyright is 
prejudicially affected,

articles which he knows to be infringing copies of 
the work, shall be guilty of an offence.

Similarly, any person who rebroadcasts 
performances of literary work performed in public, 
knowing that copyright subsists in that work, shall 
be guilty of an offence. A fi rst offender could face 
a fi ne of r5 000.00 or three years imprisonment. 
A second offence could net you a fi ne of 
r10 000.00 or fi ve years imprisonment, or both. 
The sentence applies to each article to which the 
offence relates.

In terms of section 24A and 24B of the Films 
and Publications Act, a person who knowingly 
distributes or exhibits in public a fi lm or game 
without having registered with the Film and 
Publication Board as a distributor, shall be 
guilty of an offence and liable for a fi ne and/or 
imprisonment. 

The test seems to be subjective when 
considering the wording of the legislation. The 
law makes it an offence when one knows that 
copyright subsists. The question of whether 
negligence or intent is required was tested in the 
1993 case of S V Nxumalo where the accused 
was found guilty of 67 counts of copyright 
infringement for copying and distributing 
cassettes. The penalty was a r1 000.00 fi ne or 9 
months in prison. The accused pleaded not guilty 
and in terms of his plea explanation, he stated 
that he did not know that the material he was 
selling was infringing the copyright of the material 
(tapes). The magistrate held that negligence was 
suffi cient. However, the High Court held that the 
magistrate was wrong and that, if the legislature 
intended for negligence to be a requirement, they 
would have said so. The magistrate’s decision was 
overturned. See however the 1996 civil matter of 
Metro Goldwyn-Mayer Incorporated and others 
v Ackerman and another, where the Court held, 
on similar facts, that the actions of the defendant 

constituted an infringement of copyright and 
granted an interdict and an award for damages.

More recently the question of copyright 
infringement arose when a certain Mr Norton 
was accused and charged with contravening 
the Copyright Act (read with the registration 
of Copyright in Cinematograph Films Act) and 
for contravening the Films and Publications Act. 
He pleaded guilty in the Bellville Specialised 
Commercial Crimes Court to pirating the South 
African movie Four Corners, which ironically 
almost landed him in the ‘Four Corners’. regarded 
as the fi rst of its kind, the case highlights the 
important work done by the Southern African 
Federation Against Copyright Theft (SAFACT). 
An unsuspecting Norton received a pirated copy 
of the movie from a friend, allegedly months 
before its offi cial release on the big screen. He 
then proceeded to ‘upload’ a digital copy onto 
the website, “The Pirate Bay”. The SAFACT 
investigator was alerted to this via Twitter and 
eventually Norton’s torrent on The Pirate Bay. 
Norton’s representatives negotiated and entered 
into a plea bargain with the state in terms of 
Section 105A of the Criminal Procedure Act, 
where it is reported that he received suspended 
sentence. 

In a nutshell, uploading copyright content 
to the internet is illegal and attracts criminal 
liability, whereas the downloading of copyright 
material could possibly result in a civil suit for 
damages. downloading/uploading is however 
a fl uid concept. Whilst peer-to-peer software 
and applications are not illegal per se, the 
unauthorised distribution of copyright content via 
those means is illegal. If you think your actions 
are private, think again. The police could get an 
order to compel an internet service provider to 
reveal a user’s IP address and, in turn, pin-point 
your location and activity. Agencies such as 
SAFACT, the SAPS, and internet service providers 
(such as MWEB and Telkom) may well take an 
aggressive stance against illegal activity. If you 
are not sure whether your downloads or uploads 
are legal, rather refrain from such activity. Most 
internet service providers have disclaimers in 
their contracts with the consumer highlighting 
the legalities, penalties and consequences of 
copyright infringement. Breach these rules 
and your internet service contract could be 
suspended or terminated, even worse, you could 
end up in the ‘four corners’.

 Whilst addressing the Annual 
General Meeting of the Law 
Society in Johannesburg, the 
lights went out unexpectedly.  Mr 
Mandela asked all those present 
who wished the lights to come 
back on again to please put up 
their hands.  All those present 
complied.  When the lights 
came on a few minutes later, Mr 
Mandela quipped: "you see, many 
hands make light work!"

IN LAW, 
LIFE AND 
LAUGHTER
Ellison Kahn tells the 
following story about 
the much-loved late 
Nelson Mandela.
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By stoffel Ackemann

During the fi rst week of december 2013 
the Supreme Court of Appeal (SCA) in the 
matter of Coface South Africa Indurance 

Co Ltd v East London Own Haven t/a Own Haven 
put to rest the uncertainty regarding a guarantor’s 
liability under an ‘on demand’ guarantee which was 
occasioned by the 2011 SCA judgment in dormell 
Properties v renasa Insurance NNO.

BACKGrOUNd
Construction guarantees are frequently issued 
in construction agreements to ensure that 
the employer is safeguarded in the event 
of a contractor’s delay or disruption in the 
completion of the works. These guarantees are 
framed either as ‘on demand’ guarantees or as 
suretyship guarantees and differ substantially 

from each other. The guarantee 
under discussion in this note is 

the former.
A construction 

guarantee is 
premised on 
the existence 

of three separate 
relationships, being the 

relationship between:

�� the employer 
and the contractor 
– governed by the 
building contract;

�� the employer and 
the guarantor (often 

a fi nancial institution), 
the existence of which is 

prompted by a provision 
in the building contract 
requiring the contractor 
to procure a guarantee 

securing its performance 
and which will be paid out 
if the requirements of the 

guarantee are fulfi lled; and 

�� the contractor and the 
guarantor/fi nancial institution 

for the provision of the 
guarantee.

the guarantee
 exists separately 

from the 
relationship 

between the 
employer and 
contractor ’

‘

lasT saY On ThE unaVOIdablE 
lIabIlITY cOnFERREd bY 
PERFORMANCE (‘ON DEMAND’) 
CONsTRUCTION GUARANTEEs

The mechanism underlying an ‘on demand’ 
guarantee is that the guarantee exists separately 
from the relationship between the employer and 
contractor: it must be honoured when proper 
presentation of the guarantee to the guarantor is 
made, except in instances of apparent fraud.

WHAT HAPPENEd IN dOrMELL?
In dormell, although confi rming the above principle, 
the SCA nonetheless did not follow the established 
rules. Instead, the Court disallowed the employer 
to claim under the construction guarantee because 
a subsequent arbitration found that the contractor 
had validly cancelled the construction agreement.

The facts in dormell were that dormell Properties, 
the employer, concluded a building agreement with 
Synthesis, the contractor. renasa issued a standard 
construction guarantee in favour of Synthesis, at 
the behest of dormell and in terms of its agreement 
with Synthesis. The construction guarantee set 
out certain requirements to be met in order for 
the guarantee to be paid out, being receipt by the 
guarantor (renasa) of a proper claim resulting from 
cancellation of the building upon the contractor’s 
default. When a dispute arose between the parties, 
dormell presented the guarantee to renasa, but 
payment under the guarantee was disputed by 
renasa which argued that the guarantee had 
expired before the claim was made. The High Court 
found in favour of renasa, but consented to dormell 
appealing to the SCA. 

However, prior to the SCA hearing the matter, 
dormell and Synthesis had referred their dispute 
to arbitration where the arbitrator concluded 
that dormell had in fact repudiated the building 
contract. Subsequent hereto, the appeal (against 
the High Court fi nding relating to the expiry of the 
guarantee) was heard. The majority decision of 
the SCA held that due to the fact that dormell had 
caused the cancellation of the agreement (as per 
the arbitrator’s award), it would be an academic 
exercise to enforce the construction guarantee. 

The minority judgement, on the other hand, held 
that the arbitrator’s award was irrelevant as it was 
made subsequent to dormell having made proper 
demand for payment in terms of the guarantee. 
As it was an ‘on demand’ or ‘on call’ guarantee, 
it was unnecessary for dormell even to allege it 
had validly cancelled the building agreement due 
to Synthesis’ default. dormell had made a valid 
demand, bona fi de, with no question of fraud, and 
the construction guarantee should have been paid 
out within 7 days as stipulated. The fact that it 

suretyship guarantees and differ substantially 
from each other. The guarantee 

under discussion in this note is 
the former.

A construction 
guarantee is 
premised on 
the existence 

of three separate 
relationships, being the 

relationship between:

� the employer 
and the contractor 
– governed by the 
building contract;

� the employer and 
the guarantor (often 

a fi nancial institution), 
the existence of which is 

prompted by a provision 
in the building contract 
requiring the contractor 
to procure a guarantee 

securing its performance 
and which will be paid out 
if the requirements of the 

guarantee are fulfi lled; and 

� the contractor and the 
guarantor/fi nancial institution 

for the provision of the 
guarantee.
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was subsequently found that dormell had in fact 
unlawfully cancelled the contract affected only 
Synthesis, and not renasa at all.

dOrMELL OVErTUrNEd IN COFACE 
V EAST LONdON OWN HAVEN
The facts in Coface also dealt with an ‘on demand’ 
guarantee. Here the East London Own Haven 
(‘ELOH’), the employer, instituted action in the 
South Gauteng High Court against Coface South 
Africa Insurance Company Limited (‘Coface’), the 
guarantor, pursuant to ELOH’s cancellation of 
the construction contract it had concluded with 
Construct Construction (Pty) Ltd (the contractor), 
ostensibly because of default on the part of the 
contractor. The construction guarantee provided 
that Coface undertook to make payment upon 
receipt of a first written demand from ELOH, 
complying with certain requirements. ELOH had 
complied with these requirements. 

Coface denied liability and contested ELOH’s 
assertion that it was entitled to cancel because 
of default on the part of the contractor. It blamed 
ELOH for faulty design and denied that the 
contractor had defaulted on its obligations and 
thus denied that it was liable to pay in terms of the 
guarantee. 

ELOH excepted, arguing that such defence was 
precluded by the terms of the guarantee. The 
South Gauteng High Court relied on dormell and 
dismissed ELOH’s exception. Before proceeding 
with the trial, Coface applied for an amendment 
of its defence. The Court dismissed Coface’s 
application and the latter appealed to the Supreme 
Court of Appeal in respect of this dismissal. In the 
SCA Coface’s reliance on dormell resurfaced. The 
SCA approved the dictum in other judgments that 
likens ‘on demand’ guarantees to irrevocable letters 
of credit, noting that both can be said to be the 
lifeblood of commerce with the consequence that 
“Thrombosis will occur if, unless fraud is involved, 
the Courts intervene and thereby disturb the 
mercantile practice of treating rights thereunder as 
being the equivalent of cash in hand.”

The SCA confirmed that, essentially, such 
guarantees establish a contractual obligation on 
the part of the guarantor to pay the beneficiary, 
ie the employer. This obligation is wholly 
independent of the underlying agreement between 
the contractor and the employer and therefore, 
whatever the virtues of the allegations that may 
arise in a dispute between the contractor and the 
employer, is of no consequence insofar as the 

OUR NEW  
OFFICE IN 
sTELLENbOsCH

STBB now offers an office in 
Stellenbosch, “manned” by a bevy of 
beautiful and competent ladies ready 
to assist any clients lucky enough to 
work or live in that picturesque and 
historical town.

Unit G5/6  Ground Floor
Aan de Gragt Building
Plein Street
Stellenbosch 7600  

You can telephone them at  
(+27) 21 001 1170.

From left to right:

Public relations   
Lani Van Der Merwe  
076 775 6659  
lanivdm@stbb.co.za 

Attorneys          
Madelein Williams  
072 404 3003  
madeleinw@stbb.co.za 

Annemarie Van Vuuren 
082 5644 889 
annemarievv@stbb.co.za

Corlene Mostert 
083 462 0540  
corlenem@stbb.co.za

Annetjie Van Rooyen 
082 555 9355  
annetjievr@stbb.co.za

guarantor’s obligation is concerned. The guarantor’s 
liability to the employer is to honour the credit, the 
only basis upon which liability can be escaped being 
proof of fraud on the part of the beneficiary. Coface’s 
appeal was accordingly dismissed.

The decision is welcomed as it restores the proper 
mechanisms by which the risk balance in construction 
agreements are dealt with.
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When FICA was initially introduced in 
South Africa in 2003, such requests were 
not always received so meekly. It was 

then, and often still today, treated with exasperation 
and irritation as just another unnecessary red-tape 
burden on South African consumers.

WHy dO WE HAVE FICA?
The stated aim of the Financial Intelligence Centre 
Act (FICA) is to combat money laundering and the 
financing of terrorist activities associated therewith. 
Ours is not a first or unique piece of legislation that 
aims to control these evils: we are one of many 
countries worldwide that have legislation in place to 
identify proceeds of illegal activities so as to prevent 
the criminals from successfully laundering the 
money. In this context, it is eye-opening to appreciate 
that illicit flows of money have been calculated as 
exceeding US$1 trillion globally between 2007 and 
2009. Illicit flows originating in African countries are 
estimated to have increased from US$10 billion per 
year in 2000 to US$60 billion per year in 2009.

At international level, the Financial Intelligence 
Centre (FIC) is part of the Financial Action Task Force 
(FATF) which sets global standards in this field, and 

By Maryna BothaBy now a large 
majority of consumers 
in South Africa know 
what FICA is and do 
not question it when 

they are required 
to produce proof of 

identity, (recent) proof 
of residence and other 

details to attorneys, 
banks, estate agencies 

and the like.

the Egmont group, which brings together 120 similar 
agencies from around the world. South Africa is the 
only African member of FATF which has a membership 
of 36 states and which body is recognised as an 
integral part of the global financial intelligence network.

COMPLIANCE WITH FICA
FICA requires all businesses to report suspicious and 
unusual financial transactions. It has introduced a 
regulatory framework of compliance control measures 
requiring certain categories of business (defined as 
“accountable institutions” in terms of the FIC Act) 
to take steps regarding client identification, record-
keeping, the appointment of compliance officers 
and the filing of statutory reports with the FIC. It also 
requires that affected institutions and persons register 
with the FIC and reflect their compliance structures.

In addition, certain accountable institutions (such 
as casinos, motor vehicle dealerships, attorneys, 
estate agents, banks) must report any cash receipts 
exceeding r24 999. 

One immediately speculates how often consumers 
will have the likes of r25 000 cash at hand with 
which they wish to transact. The table to the left 
(excerpts from the FIC’s 2012/2013 annual report) 

SCHEDULE 1: 
Item no.

Number of cash 
threshold reports

Number of suspicious 
transactions reports

Number of terror 
property reports

Total number  
of reports

Attorneys 1 677 105 0
1 782

Trust companies 95 8 0
103

Estate agents 1 413 6 0
1 419

Unit trusts (collective 
investment scheme 
managers)

1 233 17 1
1 251

Banks 5 228 592 70 090 18
5 298 700

Long-term insurers 400 91 0
491

Gambling institutions 603 909 753 0
604 662

SCHEDULE 3: Item no.

Motor vehicle dealers 42 177 259 0
42 436

Krugerrand dealers 698 1 0
699

STATISTICS rELATING TO rEPOrTS 
rECEIVEd IN THE FINANCIAL yEAr 2012/13 

FICA requires 
all businesses to 
report suspicious 

and unusual financial 
transactions.’

‘

FICA:  
JusT an unnEcEssaRY (and  
dIslIkEd) WhITE ElEPhanT?
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institutions registered with the FIC during the 
2012/13 financial year;

��  47 percent increase in requests for analysis 
and research information produced by 
the FIC (980 in 2011/12 and 1 445 in 
2012/13) and a 71% increase in requests 
for support in investigations from other 
organisations; and

��  21 866 accountable and reporting 
institutions are now registered with the FIC.

Thought provoking results indeed!

MONEy LAUNdErING INdICATOrS
As indicated before, apart from the obligation to notify 
the Centre of all receipts of cash exceeding r 24 
999, accountable institutions must also notify the 
Centre if the encounter is a suspicious transaction. 
According to the Act, when there is a subjective 
opinion of the suspicious nature of the transaction, 
a report must be made to the Centre; objective 
facts are not required at this stage. Once reported, 

the accountable institution may proceed with the 
transaction, unless directed by the Centre not to.

According to the Centre, the following are 
indicators of possible money-laundering activity:

��  Purchasing of high-end goods and 
properties via attorneys

��  Abuse of businesses and entities (shelf 
companies for receipt and distribution of funds)

��  Use of cash and currency (large cash 
withdrawals and cross-border transfers)

��  Abuse of financial institutions (large 
withdrawals at tellers)

��  dormant accounts receiving sudden huge 
deposits and rapid withdrawals.

These activities are, standing alone, not 
suspicious or proof of any untoward activity. 
However, any accountable institution must 
be aware that such activities may, in certain 
circumstances, point towards a necessity to 
report the transaction to the Centre.

SUSPICIOUS TrANSACTION rEPOrTS 
MAdE OVEr THE PAST 10 yEArS: 
2002/03 - 2012/13

2002/03 2003/04 2004/05 2005/062 006/07 2007/082 008/09 2009/102 010/11 2011/12 2012/13

991
7 480

15 757
19 793 21 466 24 580 22 762

29 411
36 990

53 506

147 744

shows the number of cash threshold reports 
(ie those exceeding r24 999), suspicious 
transaction reports and terror property reports 
for the reporting period. The top five reporting 
industries were banks, gambling institutions, 
foreign exchange dealers, motor vehicle dealers 
and money remitters. 

HOW IS SOUTH AFrICA FArING  
ON THE COMBATING FrONT?
The ideals and aims of legislation are not always 
easily achieved and with the illicit flow figures we 
quoted above, one wonders whether our local FIC 
makes a dent. do all the statutory controls have 
results that balance the additional paperwork 
associated with FICA compliance?

It would appear that there is much activity and 
success! recent statistics (for the financial year 
2012/2013) released by the FIC show positive 
outcomes both with regard to internal compliance 
by accountable institutions in South Africa, and 
with regard to prosecuting instances of laundering. 
The statistics include the following:

��  r1, 171 billion – the total cash the FIC 
has added to the national fiscus, as funds 
recovered from the proceeds of crime;

��  1 075 percent increase in the value of cases 
referred for investigation, from r6.3 billion 
(2011/2) to r74 billion (2012/13);

��  147 744 – the number of suspicious 
transaction reports received in 2012/13;

��  6 093 408 – the number of cash threshold 
reports received in the last financial year;

��  1 841 percent increase in the value 
identification and freezing of suspected 
proceeds of crime, from r17.2 million 
(2011/12) to r334.8 million (2012/13);

��  56 percent to 21 866 – the rise in the 
number of accountable and reporting 

10 year growth: —
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BEDFORDVIEW BRANCH
STBB Bedfordview became the latest proud 
member in the STBB stable in June 2013, when it 
evolved from the merger with the long established 
fi rm of Richard van Schalkwyk Attorneys.

In doing so, we achieved the following two main 
goals:

�� Western Cape based STBB increased its ever-
growing footprint in Gauteng to the East Rand;

�� Our established Richard van Schalkwyk 
Attorneys client base now has access to the 
expertise, knowledge, tools and the highest levels 
of service for which STBB is renowned nationally.

Our new offi ces are conveniently situated at 103 
Boeing Road East, Bedfordview.

The Bedfordview staff consists of Richard van 
Schalkwyk, as resident director, who is professionally 
assisted by two of our senior associate attorneys 
and conveyancers Yvette Baia and Tiaan Esterhuyse, 
complemented by 12 highly experienced conveyancing 
paralegals and 4 support staff members.

  rICHArd VAN SCHALKWyK (1)
I am the resident director of STBB Bedfordview. Since 
the recent merger of my fi rm with STBB, I have been 
relieved of the administrative and related duties of 
running a law fi rm and am now free to pursue my 
particular interests, which are “to make deals work” 
- whether it be to make or save residential sales 
transactions, or to put land development transactions 
together and take them to township establishment 
or sectional title registration, marketing, sales and 
registration to end users. Our most recent 182-
unit development in rynfi eld, Benoni has just been 
launched and sales are doing very well! 

I am committed to being constantly available to my 
clients to meet their day-to-day property law advice 
needs. 

As a result I will probably never beat my wife at 
golf, because she has more time to practice, and I am 
comfortable with that.

  yVETTE BAIA (2)
I started practicing as a conveyancer in the year 2000, 
and joined richard Van Schalkwyk (now merged with 
STBB) as professional assistant in 2002. 

I am now based at the Bedfordview offi ce where I 
enjoy managing the bond registration and bond 
cancellations department. I also take pleasure in 

attending to the various aspects of the registration of 
new sectional title schemes and associated matters. 

At home, I am kept very busy as mom to my two 
beautiful children, who are still at school, leaving me 
very little time for hobbies. I do manage to squeeze in 
some reading on theology in my spare time.

  TIAAN ESTErHUySE (3)
I am an attorney, conveyancer and notary public. I 
started my articles with STBB in Cape Town at the 
end of 2007 and have been with the fi rm since then. 

I was initially based at the Cape Town branch, but 
recently relocated to our new Bedfordview branch 
where I specialise in residential property transactions.

CENTURION BRANCH
The STBB Centurion offi ce is situated in the capital 
city of Pretoria in the heart of Centurion. Our 
team consists of nine members, two of whom are 
directors namely Marlize Swart (property law and 
conveyancing) and Jacques Classen (corporate 
and commercial, property law and conveyancing, 
and also litigation). We recently celebrated our fi rst 
business anniversary and are proud to say that we 
are growing rapidly in doing what we love!

Our offi ces are conveniently situated at 272 West 
Avenue, Ground Floor, Block D, Lakefi eld Offi ce 
Park, West Avenue.

   JACQUES CLASSEN (4)
I have been specialising in property related litigation 
for the past 18 years. My special interest lies 
in administrative law and I have recently been 
instrumental in a company successfully interdicting 
SANrAL from erecting a toll gate gantry pending 
a review of the declaration of the N1 as a toll route, 
which decision was upheld by the Supreme Court of 
Appeal, as you might have seen in the local news. 

I am passionate about assisting clients with “david 
and Goliath” type matters and fi nd these cases the 
most rewarding by far. 

In my spare time I enjoy being active, taking part in 

sport and spending time with my family outdoors.

  MArLIZE SWArT (5)
I have been specialising in conveyancing residential 
and commercial property for the past 17 years. Every 
morning you will fi nd me in the Pretoria deeds Offi ce 
where I oversee the lodgements and registrations on 
behalf of all our clients.

I have a genuine interest in my clients’ welfare and I 
take pride in my work and providing good, old fashioned 

MEET THE sTbb 
GauTEnG FaMIlY

STBB 
Bedfordview 

became the latest 
proud member in 

the STBB stable in 
June 2013, when it 

evolved from the 
merger with the 

long established 
fi rm of Richard 
van Schalkwyk 
Attorneys. ’

‘

STBB’s national 
footprint 

has recently 
extended in 

Gauteng where 
we are enjoying 

great success 
and fulfi lment! 

We invite you to 
get to know our 
Gauteng offi ces 

and staff.
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service. I work closely with my team, so you can be 
assured that you will always be able to speak to a 
member in our department who can assist you.

I enjoy travelling and relaxing, but most of all, I 
enjoy spending time with my family and friends.

ILLOVO BRANCH
STBB Illovo is located within walking distance 
from Sandton and the fi nancial hub of Africa. 
Our expert team consists of two directors 
namely Karl-Heinz Göhring and Anastasia Haji-
Pavlou, senior associate Kim Zolty, professional 
assistant Karen McClarty, consultant Tony 
Newell, and 16 support staff members. We 
specialise in retail and commercial transfers 
and bonds, bond cancellations, notarial matters 
and correspondent work. We also recently 
started a development division and are very 
excited to enter this new market. We are all 
proudly STBB and excited about the growth 
and opportunities in our vibrant market.

Our offi ces are conveniently situated at Ground 
Floor, Boundary Place, 18 Rivonia Road – on the 
corner of Rivonia and Boundary Roads.

  ANASTASIA HAJI-PAVLOU (6)
When I moved to Cape Town from JHB in 2003 
I knew that there was only one fi rm I wanted 
to work for, STBB! I joined STBB at the Fish 
Hoek offi ce and, as a young conveyancer with 
hardly any experience, this was a great challenge 
and learning period in my life, so imagine my 
excitement when a year later I was asked to open 
an offi ce in Hout Bay! After establishing the Hout 
Bay offi ce into a successful practice, I returned to 
JHB to be with my family and in 2008 I was part 
of the team opening an offi ce in JHB. Establishing 

a footprint in Gauteng has been the biggest and 
most rewarding challenge of my career. 

I am a retail conveyancer specialising in transfers 
and I manage my own transfer department, 
but my passion is to empower estate agents 
with knowledge and I spend a lot of time doing 
presentations and legal updates. 

And at the end of my long day, my heart and time 
belong to my baby boy and husband. 

  KArL GÖHrING (7)
I am a director of STBB and am currently based 
in the Illovo, Gauteng offi ce. I am a qualifi ed 
conveyancer and notary public, and have been 
practicing in Johannesburg since 2004, having 
relocated from Kwa-Zulu Natal where I practiced 
in Ballito on the East Coast.

I deal with all aspects of property law, with 
particular emphasis on bank-related work, focusing 
on retail and commercial bonds for the major banks.

In my leisure time I enjoy watching most types 
of sports, as well as trying out different dishes and 
enjoying a good bottle of wine in Gauteng’s many 
good restaurants. 

  TONy NEWELL (8)
I have been practicing as a conveyancer and notary 
public for the past 36 years and, as such, I have 
obtained an extensive knowledge and practical 
experience of both conveyancing and notarial 
practice over the past three decades. I specialise in 
Antenuptial Contracts. 

In my free time, I am a fanatical reader and 
birdwatcher. I also enjoy hiking, golf and getting 
away to the bush as often as I can.

  KIM ZOLTy (9)
I am a conveyancer and notary public, who has 

been specialising in these areas of law since 
2006 when I was admitted as an attorney, 
conveyancer and notary in the CT High Court. I 
moved to JHB in 2010 and have been working 
at STBB here since November 2011. I work with 
the transfer of residential properties, including 
Standard Bank Easy Sell distressed properties, 
the registration of all the major banks’ bonds, 
and am involved in managing our correspondent 
department. I’m very proud of accomplishing “best 
registration attorney” on Standard Bank Easy 
Sell’s panel for end 2013/beginning 2014. 

Although being a conveyancer is stressful, I 
love my work and working with and assisting my 
clients. I believe in forging strong and individual 
relationships with my respective clients. 

In my spare time, I am wife to a busy neurologist 
and a devoted family member – my family time is 
my favourite time.

  KArEN MCCLArTy (10)
I am a new addition to the Illovo offi ce and 
have recently moved up from Cape Town to 
Johannesburg to join the conveyancing 
team here. 

I attend the Pretoria deeds offi ce regularly and 
am currently assisting in all three Gauteng branches 
with various conveyancing matters. The exposure to 
so many cases is providing me with a rich source of 
experience. 

I am a keen runner and I am looking forward to 
participating in the Knysna half marathon in July.

5
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By Justin Hamers

Arguably the most 
followed trial in history, it 
is impossible to escape 

the gripping saga that is 
S v Pistorius. According 

to data driven Insight, 
the first 60 days of the 

trial received over 1.4 
million unique media 

items, trumping events 
such as the Shrien 

dewani extradition and 
even the 2014 FIFA 

World Cup. 

An aspect which seems to have slipped 
under the radar as far as media coverage 
is concerned, is that of the Steenkamp civil 

action for loss of support and emotional stress. reports 
suggest that the two families and their respective legal 
teams entered into discussions regarding a possible 
multi-million rand settlement prior to commencement 
of the criminal trial but that summons was yet to be 
issued. The reason for Pistorius’ apparent willingness to 
settle, in contrast to his fervent defence in the criminal 
proceedings, may relate to the difference in the 
standard of proof required by a criminal court to convict 
versus that of a civil court to find in favour of a litigant. 

STANdArd OF PrOOF
In order for an accused to be convicted of an offence, 
the State is required to prove guilt beyond reasonable 
doubt. The words “reasonable doubt” cannot be precisely 
defined, however, it can be described as a doubt which 
exists because of probabilities or possibilities which 
can be regarded as reasonable having due regard for 
generally accepted human knowledge and experience. 
In S v Van der Meyden 1999 1 SACr 447 (W) the 
Court held that an accused is entitled to be acquitted if it 
is reasonably possible that he might be innocent.

In contrast, a civil litigant will be successful if he can 

prove that his version is, on a balance or preponderance 
of probabilities, the state of affairs which existed. It is 
irrelevant whether the version put before the court by 
a litigant is inherently unlikely; it must merely be more 
probable than that of his opponent. It will, therefore, 
be considerably easier for the Steenkamp family to be 
successful in a civil claim against Pistorius than for the 
State to prove his guilt.

LOSS OF SUPPOrT
No general right to recover damages for patrimonial 
harm suffered as a result of the unlawful death of 
another exists in South African law. According to 
LAWSA a claimant will only be successful with a claim 
for loss of support where the deceased was under a 
legal duty to support and that actual patrimonial loss 
was suffered as a consequence of the death of the 
breadwinner. 

The action was initially intended to compensate 
spouses and children of the deceased, but has 
subsequently been adapted to include, inter alia, indigent 
parents who rely on the support of a deceased child. The 
question of indigency is one of fact dependant on the 
circumstances of each case, however, the dependant 
will have to prove an extreme need, or want of basic 
necessities of life.

In order for 
an accused to be 

convicted of an 
offense, the State 

is required to prove 
guilt beyond  
reasonable 
doubt.’

‘

THE OsCAR sAGA 
sERIEs 2 – ThE cIVIl TRIal
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We recently had the good fortune of witnessing 
fi rst-hand the magic that can happen when 
goodwill gains momentum, turning an 
unfortunate start into a beautiful ending. 

As you all know by now, our fi rm organises 
a mountain biking event, the STBB 2keep-
a-breast MTB Challenge for approximately 
one thousand fi ve hundred mountain bikers 
in Stellenbosch each year, with all proceeds 
being donated to CANSA to aid breast cancer 
awareness. 

Unfortunately, as is the case at some of the 
bigger MTB events, 2 bikes were stolen at the 
event in October last year. Although we do have 
security on duty on the day, it is impossible for 
security offi cers to know which bike belongs to 
which rider, enabling thieves to casually make 
off with their loot when the rightful owner of 
the bike steps away for a moment to fi ll up 
on refreshments. There seems to be a crime 
syndicate at work at these charity events, which 
makes it doubly heinous. 

As the unfortunate story of the theft of the 
two bikes spread, one of the event sponsors, 
Petie Viljoen of Helderberg Cycle World and 
Specialized Bicycles South Africa, generously 
offered to replace the accessories of one of the 
victims. 

Another sponsor, Tony Fick of Merida bikes, 
had donated a Titan bike as the big lucky draw 
prize of the day. This bike was fi rst won by 
another of the event sponsors and challenge 
participants, Juan Slabbert of Ribcor, who 
promptly donated the bike back on the spot to 
be drawn a second time. 

The second lucky winner was Adel Louw of 
national estate agency and property specialists, 
Chas Everitt who, unbelievably, also elected 
to donate the bike back to the event, enabling 
STBB to donate the bike to the young chap 
whose bike was stolen on the day. 

Hats off to all involved in this story of 
generosity, grace and “paying it forward”- true 
to the spirit of the event. 

MTb PRIZE bEcOMEs 
sYMbOl OF GOOdWIll
By Hanlie Walker

It is 
important 
to note that 
damages 
will not be 
awarded 
purely for 
grief or 
sorrow. ’

‘
Should a dependant be successful with such a claim, 

the quantum will be calculated with a view to placing him 
in the position he would have been had the breadwinner 
not died. In Victor v Constantia Insurance Co Ltd 1985 
(1) SA 118 (C) 120 the Court formulated general 
principles that: 

“A dependant’s claim is limited to the actual 
pecuniary loss he has suffered as a result of the 
death of the person upon whom he was dependent 
and the measure of his damages is the difference 
between the dependant’s position as a result of the 
loss of support he has suffered and the position he 
could reasonably have been expected to be in had 
the deceased not died”.

EMOTIONAL SHOCK
LAWSA describes emotional shock as sudden, painful 
emotion or fright resulting from the realisation or 
perception of an unwelcome or disturbing event which 
involves an unpleasant mental condition such as fear, 
anxiety or grief. It is not the actual shock which results in 
the compensable nature of the claim, but the physical or 
emotional consequences resulting from the shock. 

The Courts were initially of the opinion that a claimant 
had to actually witness the trauma-producing event, 
but the law has now developed to include ‘hearsay 
cases’ where the trauma was produced as a result 
of being informed by a third party of a tragic event. 
In Barnard v Santam Bpk 1999 (1) SA 202 (SCA) a 
mother instituted action for emotional shock which she 
experienced after hearing the news of her son’s death. 

The Court held that the only relevant question should 
be whether the claimant sustained a recognisable 
psychological lesion (“psigiese letsel”) that is not passing 
or trivial. These lesions usually include anxiety neurosis, 
acute depression, post-traumatic stress disorder, 
emotional trauma, mixed anxiety depressive disorder or 
impaired sleep. It is important to note that damages will 
not be awarded purely for grief or sorrow. 

SIMPSON & VAN dEr VyVEr: 
A TASTE OF THINGS TO COME?
Various analogies have been drawn between the 
Oscar Pistorius prosecution, the Inge Lotz matter, 
and that of OJ Simpson because of the high 
profi le nature of the cases and the media coverage 
surrounding the tragedies. Simpson, a NFL Hall of 
Famer, was accused of murdering his wife, Nicole 
Brown Smith and ronald Lyle Goldman. He was 
acquitted on 3 October 1995 but was subsequently 
ordered to pay $33,500,000.00 in a civil suit for 
wrongful death.

Closer to home, the parents of Inge Lotz instituted 
action against Fred van der Vyver for r8 million for 
emotional shock and psychological injury suffered 
following her death. Van der Vyver was found not guilty 
of Lotz’s murder by the Western Cape High Court on 
29 November 2007. The civil claim was settled out of 
court in 2009.

No reports have been made regarding the outcome of 
the Pistorius civil case, so depending on the outcome in 
the criminal matter, we may still see a civil claim relating 
to the events that took place on February 14, 2013.
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We welcome your feedback 
and invite you to contact us at 

info@stbb.co.za
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adOPTInG a nEW aTTITudE 
TOWARDS ADOPTION
By Nicole stevens

Is the adoption procedure really as cumbersome as it seems?  
Let’s take a closer look at the procedure and requirements.

The adoption of children is regulated by the 
Children’s Act. Any person may adopt a child: a 
husband and wife, partners in a permanent domestic 
life-partnership, other persons sharing a common 
household and forming a permanent family unit, a 
widow, widower, divorced or unmarried person, a 
person whose spouse/permanent domestic life-
partner is the parent of the child, the biological father 
of an illegitimate child or the child’s foster parent. 

Further requirements for adoption entail that the 
applicant(s) should possess adequate means to 
maintain and educate the child, should be of good 
repute, and be fit and proper to be entrusted with the 
care of the child. This will largely be determined by a 
social worker’s or child expert’s report. The deciding 
factor, however, is that the proposed adoption will 
serve the child’s best interests. 

The necessary written and commissioned consent 
for the adoption must also be obtained from each 
biological parent of the child, as well as any person 
who holds guardianship over the child. The child too 
must consent if he or she has reached 10 years of age. 
The consent of a parent or guardian is not required if 
he or she is incompetent to consent, has abandoned 

or abused the child, has failed to fulfill parental 
responsibilities, has been divested by an order of Court, 
or has failed to respond to a notice of adoption. 

After consenting to the adoption of the child, a 
parent or guardian has 60 days during which to 
reconsider and withdraw consent. Until this time 
period has expired, the Court may not yet grant an 
adoption order. 

An application for adoption must be made to Court, 
accompanied by a social worker or child expert’s 
report, an assessment and a supporting letter 
from the provincial head of social development. In 
considering whether to grant an adoption order, the 
Court is largely guided by the assigned social worker 
or child expert’s recommendation, but must also 
take into account the child’s religious and cultural 
background as well as all reasonable preferences 
expressed by a parent. 

The adoption procedure is not as daunting as it 
might seem and strikes the perfect balance between 
the child’s and the parents’ best interests. 

If you are considering adoption, you are welcome to 
contact Nicole Stevens or Shereen Volks in our family 
law department to assist you.


