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STBB wants to give you the advantage of having 

the right legal information at your fi ngertips to make 

informed legal choices for yourself and your loved 

ones in any life situation. 

That’s why we at STBB are proud to launch our new 

Know Your Rights campaign country-wide, as a service 

to the public, and available to everyone, not just our 

clients. 

we have designed a series of nifty, pocket-sized 

themed cards packed with practical legal advice for 

everyday life situations. The themes include: 

n  Know your rights as a woman

n  Know your rights as a motorist

n  Know your rights in the workplace

n  Know your rights as a property owner

n  Know your rights as an individual

n  Know your rights as a consumer

The cards are collectable and are produced in a 

size that makes them handy to keep in the car, in a 

handbag or on the fridge. The language is accessible 

and the legal advice is easy to apply and applicable to 

real life examples.

we are distributing the cards in places where people 

don’t usually expect to fi nd legal advice - ideally in 

lifestyle environments like airports, video shops, deli’s, 

recruitment agencies, car dealerships, car service 

stations, medical waiting rooms and more. The cards 

will also be inserted in various popular magazines and 

digitally on various online forums.

Keep an eye out for our Know Your Rights cards. 

you will be arming yourself with legal advice for every 

aspect of your life, and you’ll be eligible to enter 

our exciting Know Your Rights competition, to be 

announced on our website soon. Collect the full deck 

to play!

STBB HOTLINE NUMBER: 021 300 7848

in the game of life, you can only 
play the cards you’ve been dealt. 

By Hanlie Walker
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One of the most common breathalyser 
systems used in South Africa is that of the 
Dräger Alcotest 7110 MK 111 from 

Germany. But just how effective is this test in 
measuring levels of intoxication in drivers?

The recent case of The State v Clifford Joseph 
Hendricks presented grounds for what was 
ultimately a successful challenge to the current 
practice and usage of the test in drunk driver cases.

The accused, Mr Hendricks, was apprehended by 
the police on suspicion of driving a motor vehicle 
whilst under the influence of a substance which has 
a narcotic effect. Mr Hendricks was taken to an 
alcohol examination centre for a breath test to be 
conducted using the Dräger alcohol test 
breathalyser. The test results reported that Mr 
Hendricks had a breath alcohol concentration which 
was almost four times over the legal limit of 0.24mg 
per 1000 millilitres. 

Mr Hendricks was formally arrested and charged 
with the offence of contravening section 65(5) of 
the National Road Traffic Act (“the RTA”). Section 
65(5) of the RTA prohibits any person from driving 
or occupying the driver’s seat of a motor vehicle, the 
engine of which is running, on a public road, whilst 
having consumed alcohol in excess of the allowed 
concentration of alcohol in any specimen of breath 
exhaled by that person.

MR HeNDRiCKS’ ARGuMeNTS ON 
CONSTiTuTiONAl lAw GROuNDS 
weRe THAT 
1. breath alcohol does not establish a 

scientific correlation between a person’s 
motor or perceptual skills and that 
person’s driving ability; and

2. the correlation between breath alcohol 
and blood alcohol differs from 
individual to individual thus rendering 
the breathalyser test arbitrary and 
unreasonable.

THe COuRT ulTiMATely AGReeD 
wiTH MR HeNDRiCKS’ ARGuMeNTS 
AND AMONGST OTHeR THiNGS 
HelD THAT 

n  the persons administering the test were 
not adequately trained in the use and 
design of the device;

n  proper calibration and required bi-annual 
servicing of the machine were not 
performed;

n  the persons administering the device on 
Mr Hendricks failed to write a proper 
report on the test undertaken that 
evening;

n  the testing centre where the Dräger 
device was designed and built was not 
an accredited laboratory and could 
therefore not be verified as being a 
producer of machinery which would pass 
muster to be relied upon as a credible 
form of evidence;

n  since the introduction of the test in 
South Africa in 1998 the machine itself 
had undergone software upgrading to 
the extent that its internal programming 
no longer represented the system that 
was adopted and originally approved for 
use by the SABS;

Drinking and driving is illegal in South Africa 
(not to mention lethal) and any driver who has 
enjoyed a tipple or two dreads the possibility of 
being subjected to a road block breathalyser test 
– a common form of testing the blood alcohol 
level of a person in a drink/drive situation. 

DO BREATHALYSER TESTS 
ACCURATELY MEASURE 
LEVELS OF INTOXICATION?

By Byron White
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n  the machine originally arrived on South African 
shores and was hastily approved for official 
use in a period of two days which was 
indicative of inadequate, improper testing 
procedure. In fact, it became apparent during 
the trial that the SABS had simply relied upon 
the laboratory reports it received from the 
manufacturer without conducting any tests of 
its own;

n  the police officers and the test itself did not 
take into account the personal circumstances 
of Mr Hendricks, i.e. whether or not  
Mr Hendricks wore dentures (which has 
potential to alter the breath alcohol reading), 
how long it had been since his last drink and 
the possible discrepancy that may exist 
between the breath alcohol and the blood 
alcohol level (as a follow-up blood test was 
never performed);

n  the fact that the room temperature of the 
facility was never measured (with the 
previously demonstrated ability of a 
temperature above 34˚C having an effect on 
the reading); and

n  the Dräger device does not supply reports in 
the standard of measurement as required in 
the Road Traffic Act i.e. that of being 
milligrams per 1000 millilitres, the machine 
printout was found to print out other 
measurable data which was subsequently 
converted into the required standard by the 
operator.

As a result, Judge erasmus dismissed the State’s case and 
thereby set the minimum standards that must be adhered 
to for the test to pass constitutional muster and result in 
the successful prosecution of drunken drivers on our roads.

YOUR RIGHTS AS A DRIVER
n Can I be arrested at a roadblock for an 

outstanding traffic fine? 
Yes, but only if a police officer can present you 
with an authorised warrant showing the details of 
your outstanding fine.

n What happens if a police officer threatens 
me at a roadblock? 
Any form of bribery or threat from a police officer 
at a roadblock is illegal. Report the incident to your 
nearest police station.

n Can a police officer search my vehicle 
without a warrant? 
Yes, any member of the police may search your 
vehicle or the owner of a vehicle at a roadblock. If 
you do not want your vehicle to be searched you 
can insist on a search warrant to be presented.

n Do I have to carry a red triangle in my car? 
Only if your vehicle’s initial registration falls on the 
1st of July 2006 or any date thereafter.

n When is it illegal to drive with my  
fog lights on? 
Fog lights should remain switched off during 
daytime unless visibility is poor.

n Can I drive around with a copy of  
my driver’s licence? 
Yes, as long as it is a recent, certified copy of your 
original driver’s licence.

n What is the legal amount of alcohol you’re 
allowed to have before driving? 
The legal alcohol limit in South Africa is now 0.05 
gr per 100 ml of blood, which is less than two 
small beers.

n Do I have to wear a seatbelt while driving? 
Yes, according to the National Road Traffic Act all 
persons occupying a seat in a motor vehicle fitted 
with seatbelts must wear their seatbelts while 
driving on a public road.
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By Hanlie Walker

in order to facilitate future compliance with this 
requirement on the side of the Purchaser, sale 
agreements usually include a provision that the 
Seller furnishes a copy of the Plumbing Certificate 
to the Purchaser, before transfer.

THe CeRTifiCATe SeRveS TO 
CONfiRM THAT -
n  the water installation conforms to the 

national building regulations;

n  the property’s water meter is registering;

n  there are no defects that can cause 
water to run to waste; and

n  no rainwater leaks into the sewerage 
system.

The intention of the by-law is to manage our scarce 
water resources responsibly. The City loses approxi-
mately 79 000 million litres of potable water in the 
distribution system annually and this by-law strives 
to control water wastage from private homes.

The by-law also provides the City with an 
opportunity to gradually eliminate the increasing 
number of stormwater connections into sewers, 
which puts capacity pressure on our sewerage 
network and treatment capacity. These are 
typically illegal connections that people make after 
the approval of the plans and inspection of the 
completed buildings. There is also a health and safety 

aspect to prohibiting cross connections between 
stormwater systems and sewers. One of the greatest 
contributions to health in the last 100 years has been 
the introduction and management of closed sewer 
systems to limit and control the spread of disease. 

wHAT iS THe PROCeDuRe?
1. The Seller must acquire the Certificate 

of Compliance (COC) forms from the 
City of Cape Town.

2. The Seller should select an accredited 
plumber, i.e. one who has the requisite 
qualifications in terms of the South 
African Qualification Authority. If in 
doubt, contact the City for confirmation. 
Only accredited plumbers may work on 
premises or issue a COC.

3. The Seller will be liable to pay the COC 
fee to the plumber.

4. The Seller may be assisted by an estate 
agent for all of the above.

5. The conveyancer will request the 
original COC.

6. The conveyancer can now proceed with 
registration as the Deeds Office does 
not require a copy of the COC.

in february of 2011 the City of Cape Town 
municipality passed a new water by-law which 
requires that, with effect from 18 february 2011 
onwards, all sellers of properties within its 
jurisdiction must furnish a Plumbing Certificate  
to the municipality before transfer.

PLUMBING CERTIFICATES
FREQUENTLY ASKED QUESTIONS ABOUT
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wHAT iS A PluMBeR exPeCTeD 
TO CHeCK?
n The Hot Water Cylinder installation 

complies with SANS 10252 and SANS 
10254.

n The water meter registers when a tap 
is open and stops completely when no 
water is drawn. (The alternative would 
indicate a defect somewhere on the 
property.)

n None of the terminal water fittings 
leak and they are correctly fixed in 
position.

n No stormwater is discharged into the 
sewerage system.

n There is no cross connection 
between the potable supply and any 
grey water or groundwater system 
which may be installed.

n The water pipes in the plumbing 
installation are properly saddled.

wHO BeARS THe COST Of 
RePAiR?
The by-law requires that remedial work and 
repair be executed prior to registration and in 
order to obtain the COC. The COC must be 
issued before transfer and thus the owner (the 
Seller) must pay for the expenses of repair.

wHAT ABOuT OlDeR HOuSeS 
wiTH OlDeR SySTeMS?
Any plumbing installation constructed at any 
particular time should only conform to what the 
relevant water services by-law for that particular 
period required. for example, the City cannot 
now call for older installations to conform to 
“10 litre shower heads” or “6 litre basin taps”. 
Also, galvanized mild steel piping, which was 

‘outlawed’ about a decade ago, would have been 
allowed during the construction of older houses. 
An exception is automatic flushing cisterns fitted 
to urinals, for which the period of grace has now 
expired.

However, be advised that the City of Cape 
Town will not allow wastage of water, or risk 
of injury or threat to health. The current by-law 
gives the Director of water and Sanitation 
the authority to serve notice on the owners of 
homes with older installations constructed under 
previously promulgated by-laws where such 
installations have developed defects causing 
water to run to waste due to defective materials 
or poor plumbing practices and fittings.

COulD THe NeeD fOR A 
PluMBiNG CeRTifiCATe CAuSe A 
DelAy iN ReGiSTeRiNG THe 
TRANSfeR Of A PROPeRTy?
There is no need for the Seller to wait until he 
has a confirmed buyer before arranging for the 
inspection or repairs. The Seller will be reminded 
of this requirement by the estate agent and the 
inspection can be arranged within a matter of 
days. Should there be no defects, the certificate 
would be issued immediately. 

The Municipality will not delay the issue of 
rates and taxes clearances if the water COC has 
not yet been complied with.

The transfer can be delayed however if the 
owner does not complete all necessary repairs.

HOw will THe By-lAw APPly TO 
SeCTiONAl TiTle uNiTS?
Most sectional title units have one main  
meter on common property with sub-meters 
for each unit. Only the main meter is of 
importance to the municipal authority. The 
vast majority of piping is also on common 
property. in this case, the certification would 

include the operation of the sub-meter, if  
applicable, any leaks in the system, and the 
geyser installation.

wHy iS iT NeCeSSARy TO HAve 
THe SAMe PROPeRTy  
Re-CeRTifieD eveRy TiMe  
THe PROPeRTy iS SOlD?
The by-law provides that a certificate is required 
for every sale being registered 
as there is no guarantee 
that a purchaser has not 
made changes to the 
water installation  
before he/she  
resells the property.
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whilst certain sections became operational in 
December 2011 and January 2012, the bulk of the 
provisions will become operational on 1 April, Police 
Minister Mthethwa announced on 7 March this year.

The Act aims to regulate the business of dealing 
in second-hand goods. Although firearms and 
clothing are excluded, many other goods typically 
found in second-hand markets are specifically 
included, such as: jewellery, bicycles, household and 
office equipment, tyres, communication equipment, 
photographic or optical instruments, controlled metal, 
antique goods, cars, sporting equipment, valuables, 
books, shop-fitting equipment as well as any part or 
accessory of these items.

wHAT iS iT ABOuT GeNeRAlly?
in an effort to control and manage dealing in 
second-hand goods, and the related criminal side 
of selling and purchasing stolen goods, the Act 
requires that:

n all dealers in second-hand goods must 
register with the appointed National 
Commissioner;

n all dealers must keep a register in the 
prescribed form and record certain 
particulars relating to every acquisition 
and disposal of second-hand goods. 
This includes, amongst other things, the 
full names and ID number of the person 
from whom the goods are obtained;

n a dealer who suspects, or who should 
suspect that second-hand goods are 
stolen, must immediately report this to 
the police and may not continue with the 
transaction; and

n a dealer may not deliver any second-
hand goods to another person within  
7 days after the dealer acquired it.

PeNAlTieS
failure to comply with the provisions of the Act is 
made an offence and can attract harsh penalties. 
for example, the failure to register, keep records or 
report a suspicious transaction can attract a penalty 
of up to 10 years imprisonment.

ADvANTAGeS AND DiSADvANTAGeS
One thing jumps to mind when considering the 
position of dealers who sell second-hand goods 
to consumers — what a lot of red-tape for a whole 
industry whilst the Act is primarily aimed at tightening 
the regulation of certain sectors only, such as the 
scrap-metal and second-hand vehicles industries in 
an attempt to combat the crimes that have caused 
serious problems in those industries!

However, on the other hand, it must be kept in 
mind that government is hopeful that the Act will 
have a positive impact on curbing the problems. 
This is because all scrap metal dealers engaging 
in recycling of any controlled metals (which include 
copper, aluminium, zinc, chrome, lead, white metals, 
nickel, tungsten, tin, lead, brass and bronze) will 
have to register as recyclers, in addition to being 
registered as a second-hand goods dealer. The Act 
also gives the South African Police greater powers 
to undertake inspection, enter and search premises, 
and seize goods. 

All iN All, A welCOMe 
ReGulATiON Of THe iNDuSTRy
whilst in the past it was fairly easy for someone to 
walk into a scrap yard and sell whatever goods they 
had without being asked too many questions, the 
dealers will no longer be able to buy from just anyone. 
The act forces them to be more responsible. To the 
good second-hand dealers out there, no matter the 
type of goods involved, this brings more credibility 
to their industry and will decrease the amount 
of unscrupulous dealers. All things considered, a 
welcome change for all involved. 

A BRAND NEW  
SECOND-HAND  
GOODS LAW
By Maryna Botha

The new Second-Hand Goods Act (6 of 2009) was 
promulgated in 2009 but has only now been put into 
operation, albeit in increments.

“

”

this brings 
more credibility to 
their industry and will 
realistically decrease 
the amount of 
unscrupulous dealers
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By Maryna Botha

for example, imagine you buy a gas braai 

from your neighbour for R2 500. At the time 

of the sale, he assures you it works perfectly. 

However, a week later you notice that all is not 

well with the gas braai and you want to reverse 

the transaction or at least arrange a reduction 

in the price. your neighbour simply shrugs his 

shoulders and says “no go”.

Because of the amount involved, you will 

in all likelihood decide against going to your 

attorney and run up fees that may equal the 

price of the gas braai. in such circumstances, 

however, it may be well worth your while to 

approach the Small Claims Court in your area 

for deliberation of the issue, because only 

nominal fees are involved. 

HOw iT wORKS:

BACKGROUND
The first six Small Claims Courts were 

established in South Africa in 1985 in terms of 

the Small Claims Court Act and there are now 

approximately 250 of these courts nationally. 

To date, more than 136 000 cases have 

been dealt with by these courts, with 1 283 

Commissioners manning them throughout the 

country. The aim of these courts is to provide 

accessible, fast and inexpensive justice to 

individuals. 

WHAT YOU CAN AND CANNOT REFER 
TO A SMALL CLAIMS COURT
Any civil claim not exceeding R12 000 in 

value can be referred to a Small Claims Court. 

All criminal matters are excluded, as well as, 

amongst others:

n divorce proceedings;

n proceedings concerning the validity 

or interpretation of a will or other 

testamentary document;

n proceedings relating to the status  

of a person in respect of his mental 

capacity;

n where damages are sought in 

respect of defamation, malicious 

prosecution, wrongful imprisonment 

or arrest, seduction, breach of 

promise to marry; and

n proceedings in which an interdict  

is sought.

Only natural persons may refer a matter to 

the Small Claims Court, but the claim may be 

brought against another person or a company.

HOW TO
One benefit of the Small Claims Court is that 

you will represent yourself. you may consult 

with your attorney beforehand for advice (at 

your own cost), but he may not represent you at 

the hearing. There are also legal assistants and 

clerks at the Small Claims Courts who will assist 

you free of charge. 

To initiate a claim you must contact the 

person or company you are claiming against 

and ask the person to satisfy this claim. This is 

best done by writing a letter and sending it to 

the person by registered mail so that you have 

proof that it was sent. if, after 14 days, you have 

not received a satisfactory response, you can 

approach the clerk of the Small Claims Court 

with all the details of the dispute and the other 

party, and the clerk will issue a summons. The 

clerk will also inform you of the date and time of 

the hearing of the case.

THE PROCEEDINGS
The hearing is informal and simple. The case 

is heard by a Commissioner who will ask each 

party to state his or her case and evidence. The 

Commissioner will ask questions and, when 

all the parties have been heard, will make a 

decision. The decision is final and binding on 

both parties; in other words, there is no right of 

appeal. However, if either party believes that the 

Commissioner was biased or unfair, he or she 

may ask that the matter be reviewed. 

if you need assistance, visit the webpage of 

the Department of Justice at www.justice.gov.za 

where they provide a brochure on small claims 

and the steps to follow in the Small Claims Court.

SMALL CLAIMS COURTS
NO SMALL MATTER

Often enough when you 
unfairly suffered some loss 
in a transaction, the amount 
involved rather than the fact 
that you feel done in, will de-
termine whether or not you 
will take the dispute further. 
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Our economy is currently characterised by 
increased consumption, a need for credit, 
attractive borrowing options and alluring 

methods of repayment – all resulting in the fact that 
most of us, if not everyone, relies on credit cards, 
overdrafts, mortgage bonds, loan agreements or 
some other form of credit to make ends meet.

One of the direct results of the ever-increasing 
debt of consumers and the need to regulate 
the relationship between consumers and credit 
providers, has been the introduction of the National 
Credit Act 34 of 2005 (the “NCA”).

The need for credit, whether from a personal or 
business perspective, may result in many of us being 
faced with a suretyship agreement and in most 
instances, due the nature of the credit required, such 
suretyship will be required from a financial institution.

The purpose of this article is to provide the reader 
with some basic, but important information relating 
to the requirements for a valid suretyship agreement, 
the nature of a surety’s obligations, the implications 
of standing surety and the defences that may be 
available to a surety when called upon to comply with 
the principal debtor’s obligation(s), within the context 
of the NCA.

RequiReMeNTS fOR A vAliD 
SuReTySHiP AGReeMeNT
Section 6 of the General law Amendment Act 50 
of 1956 requires that the terms of a suretyship must 
be embodied in a written document signed by, or on 
behalf of, the surety, in order for it to be valid and 
enforceable in our law.

Section 6 unfortunately does not define what 
constitutes a contract of suretyship. As will be seen 
infra from the discussion of a surety’s defences, 
such definition is quite important in establishing 
whether a suretyship qualifies as a credit agreement 
in terms of the NCA.

The definition of a suretyship also provides insight 
into the nature of a surety’s obligations and the 
implications of standing surety.

THe NATuRe Of A SuReTy 
very simply put, a suretyship is usually required to 
provide a second pocket to pay if the first should 
be empty. for example, a mother/father may be 
required to sign a suretyship when applying for a 
student loan on behalf of a child, or directors of a 
company may be required to stand surety on behalf 
of the company when applying for a business 
overdraft.

The reasoning behind a suretyship is obviously 
to reduce the risk incurred by the lender (financial 
institution) insofar as the borrower (student or 
company) may not be in a position to repay the debt. 
in such event, the surety will be called upon to pay 
the debt on behalf of the borrower (principal debtor).

A formal definition, adopted by our Appellate 
Division in inter alia Nedbank Ltd v Van Zyl 1990 (2) 
SA 469 (A), describes a suretyship as an “accessory 
contract by which a person (the surety) undertakes to 
the creditor of another (the principal debtor), primarily 
that the principal debtor, who remains bound, will 
perform his obligation to the creditor and, secondarily, 
that if and so far as the principal debtor fails to do so, 
the surety will perform it or, failing that, will indemnify 
the creditor”.

important from this definition is that in order to 
constitute a valid suretyship there has to be a valid 
principal obligation between the debtor and creditor. 
The suretyship is accessory to the transaction that 
creates the obligation of the principal debtor – i.e. in 
the absence of a valid principal obligation, the surety 
is not bound and the surety can (in principle) raise 
any defence that the principal debtor can raise.

it also follows from the accessory nature of a 
suretyship that the surety will only be called upon to 
pay (or to perform the principal debtor’s obligations 
in terms of the underlying contract) if the principal 
debtor defaults in performance, and then only to the 
extent of the principal debtor’s liability.

in this regard it must also be noted that a 
surety’s undertaking towards the creditor in 
respect of the debts or obligations of the principal 

SURETYSHIPS:  
TREAD CAREFULLY…
By Luzanne Botha

in Desert Star Trading v No 11 flamboyant edleen 
[2010] ZASCA 148 our Supreme Court of Appeal 
remarked that “As recently as 2005 it was reported 
that South Africa’s consumer debt crisis was costing 
the country around R12 billion annually and that 40% 
of households nationally were experiencing financial 
difficulty as they were unable to meet loan repayments.”
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debtor may be limited or unlimited.
in most instances, when dealing with a 

bank/financial institution, a surety will be 
required to sign an unlimited suretyship in 
terms whereof the surety will be required to 
bind him/herself as surety and co-principal 
debtor with the principal debtor for the 
payment of all present and future debts of any 
kind of the principal debtor, when due. in this 
manner the creditor can ensure that the surety 
not only covers the initial capital amount that 
was lent to the principal debtor, but also any 
further amounts that may be advanced to the 
principal debtor and interest thereon.

THe iMPliCATiONS Of STANDiNG 
SuReTy
Once you have signed a surety as “surety and 
co-principal debtor”, that surety is as binding as if 
you have signed for the loan yourself.

upon the default of the principal debtor, you 
are in law regarded to be in the same position 
as the principal debtor and the creditor may 
decide to take action against you, as surety, and 
the principal debtor or may take action against 
you only, without recourse against the principal 
debtor.

The moral of the story is therefore that unless 
you are prepared and can afford to repay the loan 
when the principal debtor defaults, you should 
not stand surety.

Reality however often dictates that we simply 
cannot sustain a business or keep head above 
water in our personal lives without a loan or other 
form of credit from a financial institution.

Another harsh reality is that financial 
institutions are in a much stronger bargaining 
position than most individuals and businesses 
as a consequence of which one simply has no 
choice but to sign a suretyship in an effort to 
obtain a desperately needed loan.

interestingly enough, in Lynne & Main 
Incorporated v Leven [2009] ZAKZPHC 41, the 
surety, who had bound herself as surety and co-
principal debtor to Nedbank, when called upon 
to pay the debt of the principal debtor, raised 
as a defence that the suretyship agreement 
which she had signed was “unconscionable” 
because Nedbank, at the time of concluding the 
agreement, stood in a more powerful position 
than her.

leven (the surety) had been required to sign 
an unlimited suretyship in favour of Nedbank.

The court held that in order for the surety 
to be declared unenforceable by reason of it 
being “unconscionable” or “contrary to public 
policy”, it must be shown to have been ‘”inimical 
to the interests of the community, contrary 
to law or morality, or run counter to social or 
economic expedience”’.

in determining whether the surety signed 
by leven was contrary to public policy, the 
court emphasised that public policy favours the 
utmost contract of freedom, although it takes 
into account the necessity for doing simple 
justice between man and man. Against this 
background, it was decided that the court should 
exercise its discretion to declare contracts 
contrary to public policy, sparingly.

in this case the court held that the surety signed 
by levin was one couched in the same terms as 
those commonly used by banks in their everyday 
activities and the fact that one of the parties to the 
agreement is a bank and another is an individual 
cannot render the transaction improper.

in the matter of ABSA Bank Limited v 
Groenewald [2011] ZAGPPHC 5 Groenewald 
stood surety in respect of two loans granted 
to two different companies. The suretyship 
in favour of ABSA made provision that 
Groenewald bound himself as surety and 
co-principal debtor with the companies for the 
repayment of ‘”any sum or sums of money, which 
the Debtor owes or may owe to the Bank from 
whatever cause arising and the due fulfilment of 
all liabilities incurred ...”’.

Groenewald attempted to escape liability 
under the suretyship by arguing that when 
signing same, there was no express agreement 
with ABSA that the loan to the two entities 
would be increased and that he could 
accordingly not be held liable for the additional 
monies lent to the entities.

in applying the parol evidence rule, the court 
ruled that Groenewald was not allowed to adduce 
oral evidence in contradiction to the terms of the 
suretyship – this would be applicable in situations 
where the surety makes provision that the 
agreement itself embodies all the terms agreed 
upon between the parties and that same cannot 
be amended unless done in writing and signed by 
both parties.

The judgments in the aforementioned cases 
emphasises the importance, when signing a 
suretyship, to ensure that you, as surety, are fully 
informed as to the contents of the agreement, 
the obligations undertaken in terms thereof and 
the implications it may hold for you should the 
principal debtor default.

POSSiBle DefeNCeS  
AvAilABle TO A SuReTy iN 
TeRMS Of THe NCA
it is unfortunately not possible, within the ambit 
of this article, to cover all defences that may 
be available to a surety whether in terms of the 
common law or in terms of the NCA.

when establishing whether certain defences 
are available to a surety in terms of the NCA, two 
determining considerations must be kept in mind: 

1. Does the NCA apply to the principal 
agreement between the credit provider 
and the consumer? and 

2. Does a suretyship qualify as a credit 
agreement in terms of the NCA?

Due to the accessory nature of a suretyship, 
a surety will only be able to raise a defence in 
terms of the NCA if the NCA is applicable to 
the principal debt, irrespective of whether the 
suretyship qualifies as a credit agreement.

A good example relates to a surety, signed in 
favour of a financial institution or individual on 
behalf of a juristic person (company). 

Section (4)(1)(a) and (b) provide that the NCA 
does not apply to a credit agreement in which the 
consumer is a juristic person whose asset value 
of annual turnover, at the time the agreement is 
made, equals or exceeds R1 million.

The same would apply in a situation, such as 
Firstrand Bank Ltd v Carl Beck Estates (Pty) Ltd 
and Another 2009 (3) SA 384, where the bank 
had passed a mortgage bond over the debtor’s 
property and also secured the loan by obtaining a 
personal surety from Mr Beck.

when called upon to pay the debt when  
the company defaulted, Mr Beck relied upon  
the provisions of the NCA in arguing that the 
bank had failed to follow the debt collection 
procedure set out in section 129 of the NCA,  
by failing to give him notice of its intention to 
take legal action within the prescribed form as 
set out in section 129.

The court dismissed this defence on the 
basis that the NCA did not apply to a “large 
agreement”, as defined in the NCA (which 
includes a mortgage bond) where the consumer 
is a juristic person whose asset value or annual 
turnover is, at the time the agreement is made, 
below R1 million.

However, once it is established that the 
NCA finds application to the principal debt, the 
next question that must be answered in the 
affirmative is whether a sureyship amounts to a 
credit agreement.

Although there appears to be some academic 
debate in this regard, our Supreme Court of 
Appeal in Desert Star Trading have adopted the 
view that a suretyship falls within the definition 
of a “credit guarantee” in terms of section 8(5) of 
the NCA which provides that a credit guarantee 
exists when “a person undertakes or promises to 
satisfy upon demand any obligation of another 
consumer in terms of a credit facility or a credit 
transaction to which this Act applies”.

The importance of this is that once it has 
been established that the NCA applies to the 

The moral of the story is therefore 
that unless you are prepared 

and can afford to repay the loan when 
the principal debtor defaults, you 
should not stand surety.

continued on page 11...
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The Rental Housing Act 50 of 1999 (“the 
Act”) came into effect on 1 August 2000. 
The aims of the Act are to regulate the 

relationship between tenants and landlords by 
laying down general requirements relating to leases, 
making provision for the establishment of Rental 
Housing Tribunals in each province, and establishing 
principles to govern conflict resolution in the rental 
housing sector. The Act furthermore defines a 
“landlord” as the owner of a dwelling or his/her 
authorised agent. 

Two crucial provisions contained in this Act are 
discussed below. The first is that the Act provides 
that a lease does not have to be in writing, but a 
landlord must reduce it to writing if a tenant requests 
him/her to do so. in addition, certain provisions are 
deemed to be included in the agreement. in other 
words, the provisions form part of the agreement 
whether or not the parties actually agreed thereon or 
included it in their written or verbal agreement.

THeSe DeeMeD PROviSiONS 
iNCluDe: 
n That the landlord must furnish the 

tenant with written receipts for all 
payments received.

n That deposits paid by the tenant to the 
landlord/agent must be invested by the 
landlord/agent in an interest-bearing 
account with a financial institution and 
the landlord/agent must pay the tenant 
interest at the rate applicable to a 
savings account with a financial 
institution. The tenant may request the 
landlord/agent to provide him/her with 
written proof in respect of the interest 
accrued on the deposit, and the landlord/
agent must provide this on request.

n That the tenant and landlord/agent 
jointly, before the tenant moves into the 
dwelling, inspect the dwelling to 
ascertain whether or not there are any 
defects or damage to the dwelling. If 
there are any defects or damage, it must 
be recorded in writing and attached as 
an annexure to the lease.

n That, at the expiration of the lease, the 
landlord/agent and tenant must arrange 
a joint inspection of the dwelling to take 
place within a period of three days prior 
to the expiration of the lease. This is 
necessary, amongst other things, to 
determine whether the tenant caused any 
damage to the premises during the 
period of the lease.

n That, on the expiration of the lease, the 
landlord/agent may apply the deposit 
and interest towards the payment of all 
amounts for which the tenant remains 
liable under the lease, including the 
reasonable cost of repairing damage to 
the dwelling during the lease period. The 
balance of the deposit and interest, if 
any, must then be refunded to the tenant 
by the landlord/agent not later than  
14 days after the tenant has vacated  
the dwelling.

n That the receipts which indicate the 
costs which the landlord/agent incurred 
in repairing any damage to the dwelling 
must be made available to the tenant for 
inspection as proof of the costs incurred.

n That, should no amounts be due and 
owing to the landlord/agent in terms of 
the lease, the deposit, together with the 

THE RENTAL HOUSING ACT

By Melanie Coetzee

A liTTle KNOwN ACT wiTH 
HuGe CONSequeNCeS
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accrued interest, must be refunded by the 
landlord/agent to the tenant, without any 
deduction or set-off, within seven days of 
expiration of the lease.

n That, failure by the landlord/agent to 
inspect the dwelling in the presence of the 
tenant upon the expiry of the lease, is 
deemed to be an acknowledgement by the 
landlord/agent that the dwelling is in a 
good state of repair. The landlord/agent 
will then have no further claim against the 
tenant and must then refund the full 
deposit plus interest to the tenant.

it is important to note that these standard provisions 
listed above are enforceable in court and may not be 
waived by the tenant or the landlord.

The second important provision relates to 
the establishment of Rental Housing Tribunals 
(“Tribunals”) in each province. Complaints may be 
lodged by mail or facsimile or delivered in person to 
the office of a Tribunal. Any dispute that arose as a 
result of an unfair practice (as defined the Act) must 
be determined by a Tribunal unless proceedings have 
already been instituted in another court. However, a 
person retains the right to approach an ordinary court 
to institute proceedings for the recovery of arrear 
rental, or for eviction in the absence of a dispute 
regarding an unfair practice. A ruling by the Tribunal 
is deemed to be an order of the magistrate’s court 
in terms of the Magistrate’s Court Act, 1944 and the 
proceedings of a Tribunal may be brought under review 
before the High Court within its area of jurisdiction.

CONTACT DeTAilS fOR THe ReNTAl 
HOuSiNG TRiBuNAlS:

Western Cape Housing Tribunal:  

27 wale Street, Ground floor, Cape Town 

Call centre:  0860 106 166  

fax: 021 483 2060

Gauteng Rental Housing Tribunal:  

Ten Sixty Six building, 14th floor 

No. 35 Pritchard Streets (Cnr Harrison and Pritchard Str) 

Johannesburg 

Tel: 011 630 5035 

fax: 011 630 5057

whether you’re a tenant or a landlord, contact  

Melanie Coetzee at melaniec@stbb.co.za with your 

rental queries.

principal debt, the surety will be in a position to raise any defence, in terms of the 
NCA, that could be raised by the principal debtor, alternatively could raise some 
defences relating to his/her personal circumstances or could raise these defences in 
combination.

THe MOST iMPORTANT DefeNCeS THAT COulD Be RAiSeD 
By A SuReTy, RelATeS TO:
1. Debt enforcement procedures in terms of the NCA

2. Reckless credit

3. Over-indebtedness

DeBT eNfORCeMeNT PROCeDuReS
if the NCA applies to the principal agreement, the credit provider, prior to issuing 
summons, is obliged in terms of Section 129 of the NCA to send out a formal notice 
advising the principal debtor of its intention to proceed with legal action and inviting 
the principal debtor to refer the matter to inter alia a debt counsellor or alternative 
dispute resolution agent with a view to resolve any dispute between the parties or to 
agree on a plan for the repayment of the debt.

The same provision would equally apply to a surety under a suretyship agreement. 
Consequently, should the credit provider fail to send out section 129 letters of 
demand to the principal debtor or to the surety or to both the surety would be able to 
raise the defensive that the summons is premature and that the credit provider would 
first have to comply with section 129.

ReCKleSS CReDiT
Section 81(2) of the NCA stipulates that a credit provider may not enter into any 
credit agreement without first taking reasonable steps to inter alia assess the 
consumer’s means of repaying the debt. The credit agreement will be regarded as 
reckless if the credit provider fails to conduct this assessment, irrespective of what 
the outcome of the assessment would have been.

in this context, it would accordingly be required of the credit provider (eg 
financial institution) to conduct an assessment in respect of both the principal 
debtor and the surety. 

failure to conduct this assessment, would amount to both the principal agreement 
and the suretyship being regarded as reckless credit as a consequence of which a 
court, in terms of section 83 of the NCA, would be entitled to set aside some or all of 
the principal debtor and surety’s obligations in terms of the respective agreements, or 
suspend the force and effect of the agreements.

OveR-iNDeBTeDNeSS
if a court finds that a credit provider concluded an agreement (principal agreement 
and/or suretyship) after conducting the required assessment, but despite the 
fact that the information provided by the principal debtor and/or surety indicated 
that these parties did not generally understand or appreciate the risks, costs 
or obligations under the credit agreement, or could become over-indebted by 
concluding the credit agreement, a court may in terms of section 84 of the NCA 
suspend the force and effect of the agreement and/or restructure the principal 
debtor and/or surety’s obligations in terms of the agreements.

it follows therefore that a surety would also be in a position to avail himself of the 
option of applying for debt review to enable him to comply with his obligations in 
terms of a suretyship within the means available to him at the time and taking into 
account any other obligations in respect of debt that may exist in terms of other 
credit agreements entered into by that surety.

A fiNAl wORD Of ADviCe
A “necessary evil” is probably an apt description for any suretyship agreement. The 
best advice we can give when faced with standing surety is to obtain professional 
assistance to ensure that you fully understand each term set out therein, the risks 
inherent in signing such a document, and the implications to you as surety, should the 
principal debtor default in his obligations to the creditor.

if you find yourself in this situation and 
would like professional advice, feel free to 
contact our luzanne Botha at  
luzanneb@stbb.co.za for a chat.

...continued from page 9
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This is something that attorneys do not 
have the luxury of accumulating as one 
races against the clock with pen, laptop, 

voluminous documents and a copy of the Supreme 
Court Act or Rules in tow.

This can be no more evident than in the life of 
a particularly busy property law practitioner. My 
facts to my story are simple, and indeed a common 
occurrence in the sale of immovable property. My 
client was the purchaser of a house which was 
sold through a local realty company. At first, the 
transaction moved smoothly until my client sought 
to take earlier occupation (as allowed in the 
contract). Here began a series of complications 
relating to borer beetle infestation, non-compliance 
of electrical and plumbing certification, and 
intermittent damage to the house. it must be said 
that my client was fortunate not to have moved in 
before transfer.

Having been astute to the problems arising, 
my client attempted to resolve the issues through 
communication with the transferring attorney, 
realtor and the seller. i pause to add that the seller 
consisted of 4 individuals who had given authority 
to one of them to conclude the sale transaction. My 
client’s attempts of resolution were not successful 
and the seller’s ‘team’ glossed over the problems 
raised and was shuffling swiftly to the registration 
of transfer. At this point, my client decided to seek 
some legal counsel.

firstly, we pressed and ensured the compliance 
of the requisite certification for the borer beetle, 
plumbing and electrical. Secondly, we delayed 
the date for the registration of transfer so as to 
resolve the issues raised. finally, and after repeated 
requests, we obtained copies of the relevant 
authority or Power of Attorney (POA) issued to the 
seller’s representative. 

i noticed that the 3 sellers signing the POA did 
so in South Africa and england respectively. 

wHAT iS THe GeNeRAl lAw 
GOveRNiNG THeSe iNSTANCeS? 
Section 2 (1) of the Alienation of land Act 68 of 
1981 (the “Act”) states that “no alienation of land 
shall be of any force or effect unless it is 

contained in a deed of alienation signed by the 
parties thereto or by their agents acting on their 
written authority”. This section expressly states that 
the parties must have written authority at the time 
of entering into the sale agreement.

it then struck me that the POA signed in england 
was concluded after the sale agreement was 
signed. The question begs: does it really matter? i 
was enjoined to look for further answers.

Professor AJ Kerr, a leading authority on the law 
of contact and agency, indicates that when a 
statute specifically sets out that an agent buying or 
selling land must have written authority, and such 
agent fails to obtain such authority, the agreement 
will be void and any subsequent obtaining of the 
authority will not have the effect of ratifying the 
agreement.

This intrigued me immensely.

i again looked at the Act which does provide, in 
Section 2 (2) thereof, for a situation where an 
agreement of sale of land can be concluded by an 
agent without the necessary written authority. This 
is however limited to the instance where agents or 
trustees conclude agreements on behalf of a 
corporation yet to be formed. This was not relevant 
to my client’s case.

in looking at case law, a review of the legal 
position was expressed in the matter of S A I 
Investments v Van der Schyff N.O. & others 
1999 (3) SA 340 (N). The court held that where 
an agreement to sell immovable property was con-
cluded by an agent without the prior authority, any 
subsequent authority obtained is not sufficient. 
The agreement of sale was accordingly void ab 
initio. This principle was confirmed by a judgment 
of the Supreme Court of Appeal during 2006 in 
the matter of B S Thorpe, S Thorpe, A E R Dixon 
and Another v J A Trittenwein and Another.

So, it was not that the act of signing the POA 

was in question, but the timing of such act. The 
case law and commentary on this aspect shows a 
clear directive: beware concluding a deed of sale 
for immovable property on behalf of another 
without obtaining a written pre-authorization 
to act. 

IS STILL OF THE ESSENCE
By Cris Riego de Dios

TIME

Amid all the scuttle and commotion in the world of 
business, there remains a few things that one should 
appreciate, amongst them… TiMe! 
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