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N o doubt Armstrong has fallen very far and 
very hard from grace, but his book, “It’s not 
about the bike” (read many years ago) was 

an amazing inspiration. Yes, at the time I thought 
his success as a cyclist was astounding and I never 
thought the doping rumours to be true; but more 
importantly, his personal road to victory over an illness 
that affects so many and the inspiration that I drew 
from his book as to the power of the mind will remain, 
despite the disappointment.

Reading comments posted since the unfolding of 
the Armstrong saga, it appears that most share my 
mixed feelings. Two comments stood out:

“Who takes the world on a ride for 7 years and 
walks away free?”

“He took me on a ride all right, 7 years of high 
octane cycling.”

I would venture to state that Armstrong’s years of 
dominance in the Tour de France, the world’s greatest 
cycling race, not only raised cycling’s profi le in the 
united States, but also in the world. 

And it is also this dominance, achieved through 
doping, that has given Armstrong, diagnosed with 
cancer in 1996, the platform to raise more than 
$ 500 million to promote cancer awareness and 
research through the Lance Armstrong Foundation and 
Livestrong Foundations.

In short, and to my mind, there are a multitude of 
moral issues that muddy the waters when considering 
the legal implications of Armstrong’s confession.

One thing is certain: the battle has just begun and it 
will be a very steep hill to climb.

IS ARMSTRONG GuILTY OF FRAuD?
The answer to this is a resounding yes.

In this regard it is important to note that fraudulent 
conduct may lead to criminal sanctions or civil action 
or both.

THE LAW GOVERNING FRAuD
In Gardener v S (253/07) [2011] ZASCA 24 in which 
two company directors were prosecuted for criminal 
non-disclosure in the LeisureNet liquidation saga, 
the Supreme Court of Appeal adopted the following 
defi nition of fraud:

“Fraud consists in unlawfully making, with the 
intent to defraud, a misrepresentation which causes 
actual prejudice or which is potentially prejudicial to 
another”

A “misrepresentation” may consist of an actual 
statement (which is false) or it may amount to a failure 
to disclose certain facts, the intention behind such 
non-disclosure being an intention to defraud.

Also note that legal consequences may follow for an 
intentional misrepresentation that causes “actual” or 
“potential” prejudice and that “prejudice” is not required 
to be expressed in monetary terms – it leaves the fi eld 

open for a multitude of potential claims.
Hunt in “SA Criminal Law and Procedure Vol 2” 

Luzanne Botha

My reaction to The Confession by the King of Cycling 
to the Queen of Talk Shows has been mixed. 
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referred to in the matter of S v Burstein 1978(4) 
SA 602 (T) remarks that “silence [non-disclosure] 
may well constitute civil fraud without constituting 
criminal fraud. The distinguishing feature lies 
mainly in the presence or absence of the necessary 
intention to defraud”.

The Supreme Court of Appeal in the Gardener 
matter quoted with approval the judgment by Trollip 
J in S v Heller and Another (2) 1964 (1) SA 524 
(W) on the requirements to prove criminal non-
disclosure:

1. a duty to disclose a particular fact;
2. a wilful breach of this duty under such 

circumstances so as to equate the non-
disclosure with a representation of the non-
existence of that fact; 

3. an intention to defraud, which involves:
4. knowledge of the fact
5. an awareness and appreciation of the duty 

to disclose
6. a deliberate refraining from disclosure 

in order to deceive and induce the 
representee to act to his/her prejudice or 
potential prejudice; and

7. actual or potential prejudice suffered by the 
representee.

As previously alluded to, many commentators 
on the Armstrong issue has made it clear that 
he has lied to and deceived everyone and should 
be “locked up”. Yes, he has lied and he has been 
deceitful, but in legal terms, this is not sufficient 
– a distinction is drawn between the “intention to 
deceive” and the “intention to defraud”. 

The former is the intention to make someone 
believe that something which is in fact false, is 
true. The latter is the intention to induce somebody 
to embark upon a course of action prejudicial 
to himself as a result of the misrepresentation 
[non-disclosure]. The intention to cause actual 
or potential prejudice is accordingly an essential 
element of the crime of fraud. Proving a subjective 
state of mind to commit fraud may be difficult, but 
in certain instances proof of deceit which in the 
ordinary course of things are likely to cause actual 
or potential prejudice, may be sufficient proof of the 
subjective mental element.

In S v Heller (1964) the court listed these 
objective factors as an aid in the enquiry:

 What had to be disclosed?

 Knowledge of the duty to disclose and 
compliance with this duty;

 Whether the failure to disclose was an 
isolated incident or repeated;

 The prominence and importance of the 
subject matter requiring disclosure in the 
mind of the perpetrator;

 What the effects of disclosure would have 
been;

 Were there reasons for withholding 
disclosure;

 Did the perpetrator derive a clear benefit 
from non-disclosure.

I am sure that there is not a judge or jury that 
would disagree that Armstrong knew that he should 
come clean, that he had opportunities spanning  
15 years to disclose his doping, that the 
repercussions of his disclosure is epic (evident 
now), that he had crucial reasons for his non-
disclosure and that the benefits he derived from  
his unlawful actions were endless.

ARMSTRONG V THE WORLD
Armstrong’s confession has certainly not done his 
legal team any favours. Aside from being stripped 
of his 7 Tour de France titles and bronze medal 
in the Olympics, being dropped by most of his 
sponsors and receiving a lifetime ban from the 
sport, he will also have to face the music with 
regard to:

CRIMINAL ACTION
 Travis Tygart, the US Anti-Doping Agency 

(USADA) chief, has already intimated 
that Armstrong lied to Oprah in insisting 
that he was “clean” when he came out of 
retirement and raced in the Tour de France 
in 2009 and 2010. Tygart stated that, 
according to expert reports based on the 
variation of Armstrong’s blood values in 
2009 and 2010, there is a “one to a million 
chance that it was due to something other 
than doping”. The reason? If he did dope 
during these years, he could still face 
criminal prosecution under the statute of 
limitations for criminal fraud.

CIVIL SuITS
 The US Department of Justice may 

join the Postal Service, a federal agency, 
to reclaim $30 million spent in tax payers’ 
money to sponsor Armstrong’s team.

 Armstrong could face defamation suits by 
the US Postal’s masseuse and a former 
team mate’s wife, Betsy Adreu who was the 
subject of serious insults by Armstrong in 
their attempt to reveal his doping.

 Sponsors and former team mates would 
enjoy a potential claim against Armstrong 
in respect of any prejudice (monetary or 
otherwise) that they have suffered or could 
still suffer in future as a consequence of 
his fraud. 

...continued from page 1
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In practise, it rarely happens, and a quick download of 
an employment contract from the Internet resolves 
the paperwork hassles. After all, it’s off the Internet 

so it must be adequate, right?
In some cases it may be. And it may even contain 

the minimum detail required by our law to be in 
writing. until the parties discover, very often to their 
detriment, that in fact the ‘agreement’ signed bears 
very little resemblance to the actual agreed upon 
respective obligations and duties, which tends to 
all come out in the wash at the point at which the 
relationship is strained. And suddenly the ‘agreement’ 
detailed in the written contract becomes paramount 
in resolving disputes, very often unfairly so, at least to 
one of the parties.

Having just survived another round of December 
complaints regarding the infamous 13th cheque, 
from both sides to the agreement I hasten to add, 
the solution is simple. There is generally no right to a 
13th cheque, or bonus, performance or otherwise, or 
Christmas present or end-of-year party for that matter. 
unless it has been agreed to, in writing. 

Past practice within a specific workplace, and even 
within an industry, however tends to point the employee 
in a completely different direction. Naturally! And out 
comes the downloaded ‘adequate’ internet agreement, 
because this is where the answer will be found. An 
employer who never dreamed of paying a 13th cheque 
is suddenly obliged to. An employee who was promised 
an annual bonus equivalent to a monthly salary 
suddenly finds him/herself with no contractual right 
thereto. The issue is not regulated in our law, and it is 
imperative that the parties clearly and concisely set out 
their agreement on this point.

Notice periods can, and do, contribute to an 
unreasonably high cost of dismissal. Garden leave, 
or payment in lieu of notice, is common place at the 
point of termination. Quite simply because once the 
employment relationship is over, it’s impractical for the 
parties to continue working together. Our law is clear 
on statutory minimum notice periods (up to 4 weeks 
depending on length of service), but again the parties 
are free to contract in addition thereto. A ‘calendar’ 

month can increase the actual period to just short of 
two months. It is not uncommon to see 3 - 6 month 
notice periods which may well be the agreed upon 
period and may well suit the specific employment 
relationship. However, if it is not, it can lead to a very 
expensive payout upon termination. Take for example 
an employee earning R50 000 a month on a 6 month 
notice period, who is, through no fault of his/her own, 
retrenched. The employer in all likelihood has no work 
for the employee, but is obliged to pay out the notice 
period. R300 000 in addition to all the other required 
statutory payments. Multiply that by 10 employees and 
the problem has escalated to a R3 million issue, all on 
account of a notice clause which was, quite possibly, 
never required for the specific workplace.

When you set off the potential costs of these 
errors against the money saved when you download 
a ‘standard’ employment contract off the Internet 
or purchase one from a newsagent, the value of a 
professionally drafted and vetted employment contract 
becomes self-evident.

Our Employment Law expert, James Foxcroft will be 
conducting several seminars on the above topic and 
similar issues at the Cape Town offices of STBB in 
March. Please email him on jamesf@stbb.co.za should 
you be interested in attending.

Apart from various basic conditions of employment and 
statutory minimums that one cannot contract out of, employers 
and employees are free to agree to the particulars of the 
employment relationship to suit the specific needs and 
requirements of the parties. 

James Foxcroft

“
”

An employer 
who never dreamed  
of paying a 13th 
cheque is suddenly 
obliged to.

DO-IT-YOURSELF EMPLOYMENT CONTRACTS…  

TEMPTING MURPHY’S LAW!
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T he above comment in the judgment followed 
on a very unpleasant incident at the Rivonia 
Primary School that declined to admit a 

child to its Grade 1 class for the 2011 school 
year as they had no place. The child was 20th on 
the waiting list. The mother nonetheless persisted 
in her demand that the child be admitted and 
garnered the support in her cause of officials of 
the Gauteng Education Department. Some weeks 
into the school year - and despite the fact that the 
child was by then enrolled in a nearby Montessori 
school and attended class there - the Head of 
the Department (HoD) ordered the principal to 
admit the child. Before the governing body could 
meet to consider the instruction, officials of the 
department arrived at the school and, with the 
child in hand, summarily deposited the child in a 
classroom. At the same time a department official 
presented a letter from the HoD to the principal. It 
stated that the principal’s admission function had 
been withdrawn. Some thirty minutes later another 
official arrived at the school with a further letter, 
informing the principal that her admission function 
had now been delegated to him. 

The dispute was referred to Court and the 
principal question that arose was whether, in 
terms of the Schools Act, the power to determine 
a school’s admission policy (and how many 
learners it will admit) lay with the governing body 
or the Department of Education. The Department 
contended that it fell within its authority to do so 
and the governing body contested this. ultimately 
the court found in favour of the governing body.

In the paragraphs that follow we briefly comment 
on the discussions in the judgment dealing with 
the separation of functions of a school’s governing 
body on the one hand, and the Department of 

Education on the other, as this will be valuable to 
our many readers who are involved with school 
governing bodies.

WHO IS RESPONSIBLE FOR 
GOVERNANCE OF A PuBLIC 
SCHOOL? 
The Schools Act vests the governance of public 
schools in their governing bodies and lays down 
these bodies’ functions, obligations and rights.

Membership of these bodies is elected from the 
learners’ parents, educators and staff members. 
Members may co-opt other members to assist in 
discharging their functions.  

The Department of Education is also 
represented on the governing body: the school 
principal serves ex officio on the governing body 
as a representative of the Head of the Education 
Department (‘HoD’). In this role, the principal must 
assist the governing body to perform its functions 
and responsibilities. It is implicit in this that the 
principal is obliged to implement the policies 
lawfully determined by the governing body within its 
sphere of authority.

GOVERNING BODY’S FuNCTIONS
A governing body stands in a position of trust 
towards the school. It promotes the school’s best 
interests and strives to ensure its development by 
providing quality education to the learners. Implicit 
in this model of governance is an acceptance on 
the lawmaker’s part (as embodied in the Schools 
Act) that the state cannot provide all the resources 
for the proper functioning of a quality schooling 
system. So governing bodies are enjoined to 
take all reasonable measures within their means 

SCHOOL  
ADMISSIONS DRAMA:

Maryna Botha

In a judgment that ruffled the feathers of the officials of the 
Gauteng Education Department, the Supreme Court of Appeal 
held in November 2012 that it was patently clear from the 
South African Schools Act (‘the Schools Act’) that the power to 
determine the admission policy of a public school lies with its 
governing body.

“That high-handed conduct can only be deprecated.” 

WHO DETERMINES THE POLICY? 

“

”

Admission to 
public schools is thus 
under the control of 
their governing bodies, 
which both devise 
and implement their 
admission policies.
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to supplement the resources supplied by 
the State in order to improve the quality of 
education provided by the school. For example, 
these duties include the raising of funds with 
which to improve amenities at schools, and the 
determination of school fees and preparation of 
the school budget.

Section 20(1) details a long list of functions 
that the governing body performs. In addition to 
these the Act explicitly makes language policy, 
religious policy observance and admissions 
policy the responsibility of the governing 
body. (Note that during the court process 
the Department of Education passed a new 
regulation changing the provisions in the 
Schools Act so as to determine that the 
power to determine the admission policy 
falls under the powers of the Department 
of Education. There is currently legal action 
pending to declare the amendment irregular. 
It is unfortunately likely that the matter will 
eventually land up in the Constitutional Court 
before the hatchet will be buried.) 

ADMISSION TO PuBLIC SCHOOLS 
Admission to public schools is thus under the 
control of their governing bodies, which both 
devise and implement their admission policies. 
This power to determine an admission policy, 
including the capacity of the school, does not 
mean that a body corporate has a free hand 
in doing so. The Act specifies that a school’s 
admission policy:

 may not be unfairly discriminatory;

 may not require an admission test to be 
administered to a learner; and 

 may not refuse admission to a learner 
because the parent has not paid or is 
unable to pay the school fees. 

Also, the Act requires that a governing body 
must act reasonably and rationally when 
determining its capacity. 

The HoD, on the other hand, is responsible 
for the administration of the admission 
process. The Act specifies that applications 
for the admission of learners are made to 
the department in the manner that the HoD 
determines. In practice, the HoD delegates the 
administration of this function to principals. 
The HoD, acting through the principal, is thus 
responsible both for professional management 
and for the administration of admission, 
which must necessarily be administered 
in accordance with the governing body’s 
admission policy.

PROFESSIONAL MANAGEMENT 
(HOD): GOVERNANCE 
(GOVERNING BODY) 
What then is the role and function of the 
Education Department? The Schools Act 
puts the duty of school governance on the 
shoulders of the governing body and makes 
the professional management of the school 
the responsibility of the principal under the 
authority of the HoD. In undertaking the 
professional management of a school, a 
principal must carry out several duties, including 
implementing educational programmes and 
curriculum activities, managing educators 
and support staff, maintaining the discipline 

of educators, support staff and learners, 
and, importantly, implementing policies and 
legislative prescriptions.

In all of this, whether it relates to the 
professional management or governance 
of the school, the HoD has an important 
oversight role and a governing body’s powers 
are not absolute. For example, section 22(1) 
of the Act authorises the HoD, on reasonable 
grounds, to withdraw any one or more of the 
functions of a governing body. The HoD is only 
able to take action under this section if the 
governing body performs the function allocated 
to it or exercises any power conferred on it 
unreasonably, unconstitutionally or otherwise 
unlawfully. He may also intervene under 
section 25(1) of the Act if he determines on 
reasonable grounds that the governing body 
has ceased to perform any function, in which 
case he may appoint other persons to perform 
the function. These powers may be exercised 
in addition to his right to institute review 
proceedings against the governing body. All 
such measures ensure that a governing body 
does not abuse or exceed its powers.

As can be seen from the above, school 
governance is more than just a parent’s 
willingness to be involved in the school’s 
activities. There is, apart from the Schools Act, 
a myriad pieces of legislation that impact on the 
role and functions of the governing body. 

Contact Cris Riego de Dios at  
CrisRdD@stbb.co.za should your governing 
body need legal advice or assistance.
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Ms De Kock instituted action against the 
Witbank Skydiving Club for damages 
arising out of bodily injuries sustained by 

her after skydiving with the Club, having undergone 
the necessary training with an instructor of the Club. 

The Club relied wholly on the “Indemnity and 
Consent Form” which indemnified the Club from 
claiming any sort of relief from persons who partook 
in the skydiving. Ms De Kock did complete the 
necessary indemnification and consent, however, as 
she was below the age of 18, a person unrelated to 
her had signed as her legal guardian. It was further 
established during the court proceedings that not  
all of the documentation was completed correctly.

CONSENT AND THE LAW
Delict law authors, Neethling and Potgieter define 
‘consent’ as “where a person legally capable of 
expressing his will gives consent to injury or harm, 
the causing of such harm will be lawful”. Consent in 
a legal context is accordingly viewed as a ground 
for justification and the person suffering harm 
waives his right to the extent that he permits the 
defendant to violate his interest. The actor (or 
defendant) can therefore not be held liable for the 
damage caused.

One must also take account of the maxim 
of “Volenti Non Fit Iniuria” - the principle that a 
defendant is not liable where the injured person has 
consented to injury or the risk thereof. Accordingly 
it is stated that “a willing person is not wronged, he 
who consents cannot be injured”.

Gerhard Kotze

By its very nature, an indemnity seeks to protect the contractor from 
liability, but the onus still lies on the indemnifier to ensure that the 
indemnity is complete and the necessary consent is attained. If this 
is not the case, it could find itself without protection, as was recently 
discovered in the Pretoria High Court decision of E De Kock v The 
Witbank Skydiving Club.

INCOMPLETE INDEMNITIES & OThER

fAuLty pARACHuteS

Therefore, had the requisite consent and indemnity 
been completed correctly, the Club would not have 
been held liable, given that Ms De Kock had indeed 
consented.

 Judge Davis in determining the defendant’s liability 
stated as follows:

“Has the defendant breached this legal duty? It 
is clear from the evidence which I have extensively 
referred to above, that the first defendant, although it 
requires consent to be given and an indemnification 
to be completed, did so for formality sake only and 
not substantively. The fact that the first defendant 
manifest officer even deems it appropriate to 
complete a form ex post facto for the sole purpose 
of complying with the first defendant’s requirements 
that forms must be completed, confirms this.”

An important question raised by the Court was 
whether the Club could rely on Ms De Kock’s 
misrepresentation with regard to the identity of her 
guardian. The Court held that whilst a minor (who is 
at a age where he/she can be held legally liable for 
criminal actions) may be held liable for committing a 
delict, those acts must be distinguished from those 
where there is a risk to injury, given the extreme 
nature of the sport. As the risk to injury is inherent in 
the relevant activity (skydiving), the Club could not rely 
on this defence.

This judgment emphasizes the need to ensure the 
legal status of contracting parties, and special care 
should be taken when one is contracting with minors.

For more information on this topic, or assistance 
with professional indemnities, contact Gerhard Kotze 
at gerhardk@stbb.co.za
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I nterestingly enough, there are countries 
that do recognise the rights of animals 
(that is, basic rights are afforded to 

animals). Germany, in terms of the German 
Animal Welfare Act, affords protection to 
animals to such an extent that they regard the 
rights afforded to animals on the same level 
as the rights of human beings. Germany was 
the first nation in Europe to grant animals 
constitutional rights. 

Although our Constitution does not formally 
grant rights to animals, it is clear that animals 
are afforded, at the minimum, the protection 
of care which is recognised by the Animals 
Protection Act 71 of 1962 and the Performing 
Animals Protection Act 24 of 1935. 

The main objective of the Animals 
Protection Act (’the APA’) is to prevent cruelty 
against animals. According to the APA, an 
“animal means any equine, bovine, sheep, goat, 
pig, fowl, ostrich, dog, cat or other domestic 
animal or bird, or any wild animal, wild bird or 
reptile which is in captivity or under the control 
of any person”. 

This definition of animal is also applicable 
to the Performing Animals Protection Act (‘the 
PAPA’). The main purpose of PAPA, as stated 
in section 1 of the act, is “to regulate the 
exhibition and training of performing animals 
and the use of dogs for safeguarding”. For 
purposes of this article, the focus will be on 
the restrictions and procedures that apply 
when animals are used in exhibitions shows. 

LICENSING AND CERTIFICATE 
REQuIREMENTS
“Exhibit” in terms of section 11 of PAPA 
means to expose animals for the purpose 
of entertainment for the public. Animals 
can only be used in exhibition shows if the 
individual who intends to use such animal 

PERfORMING  
ANIMALS:  
Do they have riGhts?

The Constitution of the Republic of South Africa is the 
highest authority in our legal system and the rights held 
therein extend to all human South Africans. However, the 
rights of animals fall under the authority of local government 
as our Constitution does not recognise animal rights as such. 

Ghislaine Jacobs

has been issued a licence to do so. Section 2 
gives the competence to grant such licences 
to the magistrate of the district where that 
individual resides or operates a business. 
Apart from licences issued by the magistrate, 
the holder of a licence also needs to apply for 
a certificate authorising the exhibition of the 
licenced animal. 

By way of summary, one has to acquire a 
licence for the performing animals as well 
as a certificate to use the licenced animals 
in exhibitions. PAPA makes provision for 
penalties where the act is contravened. One 
has to wonder what the chances are of 
individuals being penalised for contravening 
the act in light of the fact that there are 
concerns that magistrates are not performing 
their duties as outlined in PAPA (see 
discussion below).  

NEED FOR CHANGE
The two acts mentioned, although crucial for 
the protection and care of animals, seem to be 
in need of change as they focus primarily on 
animal welfare (basically by punishing animal 
abusers) and not enough on animal care. 

This issue was recently highlighted 
when the National SPCA requested the 
Constitutional Court to confirm a Court order 
(North Gauteng High Court) that declared 
certain legislation/statutory regulations 
with regard to using animals in exhibitions/
entertainment shows, unconstitutional. 

In support of the above application to Court, 
there are renewed calls from animal welfare 
groups  that our animal protection legislation 
needs to be constitutionally aligned. This is 
also mentioned in the Draft Animal Care Policy 
for South Africa (dated 3 May 2011) where it 
is stated that we should move towards a more 
pro-active, caring approach. Yes, we need to 

prevent cruelty towards animals, but this can 
be better dealt with by first changing the views 
of society towards animals and that can only 
be done by educating the public. And even 
before the proper transfer of information can 
take place, our information and legislation 
must be constitutionally aligned.

It is therefore considered necessary that 
the Constitutional Court should not only 
confirm the order of the North Gauteng High 
Court but also instruct and urge the National 
Department of Agriculture (that is responsible 
for the implementation of both the APA and 
PAPA) to work on the shortfalls of the current 
legislation and identify the need to develop a 
singular overarching care-approach framework 
for animal legislation, so that there is only one 
law dealing with animal welfare issues.
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P rior to the Tax Administration Act (“TAA”) 
coming into effect on 1 October 2012, 
the various tax Acts (such as the Income 

Tax Act (“ITA”), Value Added Tax Act (“VAT Act”), 
Skills Development Levies Act etc) each contained 
its own provisions dealing with the recovery 
of taxes that are due. Although the provisions 
were largely analogous, there were a number of 
differences which, in certain circumstances, lead 
to inconsistencies in the treatment of the same 
taxpayer in respect of the different types of  
taxes due. 

The TAA however repealed various 
administrative provisions pertaining to the 
respective taxes and incorporated certain tax 
administration provisions that are generic to all 
tax Acts into a single piece of legislation. In so 
doing, it removed a number of provisions previously 
duplicated by the respective tax Acts. This was 
done in an attempt to simplify and align the 
differing provisions of the various tax Acts. The 
provisions, for example, contained in sections 91A 
to 100 of the ITA, and sections 47 to 49 Vat Act, 
pertaining to representative taxpayers and agents, 
have been repealed by the TAA and are now dealt 
with in Chapter 11 of the same Act. 

The TAA did more than simply re-align certain 
administrative provisions; it went further and added 
a couple of provisions of its own. The effect of 
these inclusions, as will be pointed out, may have 
some dramatic consequences on the statutory 
landscape when imposing, for instance, personal 
liability on one person in respect of another 
person’s tax liabilities.

TRuE PERSONAL LIABILITY FOR THE 
TAx DEBTS OF ANOTHER
An example of the difference brought about by 
the application of the TAA can be illustrated by 
comparing the applicable provisions of the TAA, 
with the now repealed provisions of paragraph 

16(2C) of the Fourth Schedule to the ITA, and 
similarly section 48(9) of the VAT Act. The 
wording within these sections is virtually identical 
and merely differs as to the type of tax levied i.e. 
either the withholding of employees tax or VAT 
respectively, as would be the case in many other 
equivalent statutes. For illustrative purpose we 
shall refer to the wording of section 16(2C) of the 
Fourth Schedule which reads as follows:

“Where an employer is a company, every 
shareholder and director who controls or is 
regularly involved in the management of the 
company’s overall financial affairs shall be 
personally liable for the employees’ tax, additional 
tax, penalty or interest for which the company is 
liable.” [Emphasis added]

(Note that that the wording of the VAT Act  
also specifically includes “members” in addition  
to directors and shareholders as referred to in  
this extract.)

The applicable section of the TAA replacing the 
above provision is that of section 180 which reads 
as follows: 

“A person is personally liable for any tax debt 
of the taxpayer to the extent that the person’s 
negligence or fraud resulted in the failure to pay 
the tax debt if- 

(a) the person controls or is regularly involved in 
the management or overall financial affairs of the 
taxpayer; and 

(b) a senior SARS official is satisfied that the 
person is or was negligent or fraudulent in 
respect of the payment of the tax debts of the 
taxpayer.” [Emphasis added] 

 From the above excerpts, certainly the most 
noticeable difference from the preceding 
legislation is that the failure to pay a tax debt 
must now, in the opinion of a senior SARS official, 

Of ONE PERSON fOR THE 
TAX DEBTS Of ANOTHER

Johan Greyling

Can a director, shareholder, member or representative 
taxpayer of a company be held personally liable for the tax 
debts of an entity? Or for that matter can any person be 
held personally liable for the tax debts of another person 
or entity owing to the fiscus in terms of the provisions of 
the various applicable tax Acts?

“

”

The TAA did 
more than simply 
re-align certain 
administrative 
provisions; it went 
further and added a 
couple of provisions 
of its own. 

peRSONAL LIABILIty



Issue 01 of 2013  |  Buchanan’s Brief  |  9

stem from either negligence or fraud. This 
test is however subjective as it refers to the 
discretion of “a senior SARS offi cial” being so 
“satisfi ed”. Nevertheless one would assume 
that our Courts would require objective grounds 
upon which such a decision is based and not 
merely allow a so-called ‘free discretion’. This 
two-pronged test is a signifi cant deviation from 
the previous position which did not require the 
presence of negligence or fraud, and places an 
added burden on the revenue authority 
to prove this.

Another divergence is that the repealed 
provisions narrow the potentially liable 
person/s to members, directors and 
shareholders of the entity. Conversely, the 
TAA has a much wider scope, given that it 
refers to “a person” that need not be a member, 
shareholder or director of the entity. The 
wider scope of the TAA can however be said 
to be tempered by the negligence or fraud 
requirement as noted above.

A further difference is that the TAA does not 
specifi cally refer to penalties and interest as did 
the repealed sections of the VAT Act; it should 
nonetheless reasonably be inferred from the 
defi nition of “tax” and “tax debt” in section 1 of 
the TAA that such amounts do indeed form part 
of the tax debt due.

The use of the word “extent” in section 
180 of the TAA also infers the notion that 
a person’s liability may be apportioned in 
relation to the “extent” of such a person’s 
negligent or fraudulent activities. How such 
an apportionment is to be made is, however, 
not clear. 

The test as to whether a person can be held 
personally liable for the tax debts of another 
essentially boils down to fi rstly, whether that 
person is in control or regularly involved in the 
management of the fi nances of that entity; 
and secondly, whether the failure to pay the 
tax debt due resulted from their negligence 
or fraud. Should any person fall foul of these 
provisions they would be personally liable to 
SARS for the repayment of such debt without 
recourse to the entity.

PERSONAL LIABILITY OF A 
REPRESENTATIVE TAxPAYER
The TAA provides in section 155 that a 
representative taxpayer as defi ned in section 
153 of this Act may be held personally liable in 

their representative capacity 
in instances where the tax 
debt remains unpaid where: 

“(a) the representative taxpayer alienates, 
charges or disposes of amounts in respect of 
which the tax is chargeable; or 

(b) the representative taxpayer disposes of or 
parts with funds or moneys, which are in the 
representative taxpayer’s possession or come 
to the representative taxpayer after the tax is 
payable, if the tax could legally have been 
paid from or out of the funds or moneys.”

The above excerpt is fairly self-explanatory 
and falls in line with the above mentioned 
rationale behind the personal liability contained 
in section 180 of the TAA i.e. the negligent or 
fraudulent actions of a representative taxpayer 
in this case. 

LIABILITY OF A REPRESENTATIVE 
TAxPAYER IN SuCH CAPACITY
Section 169 of the TAA as read with sections 
151(b), 153 and 154 imposes provisions 
enabling the recoverability of a tax debt from a 
representative taxpayer, where such person is 
not personally liable in terms of section 155 of 
the TAA. 

A representative taxpayer may be assessed, 
in terms of section 154 of the TAA, for the 
income to which the representative taxpayer 
is entitled; monies to which the representative 
taxpayer is entitled or has management or 
control over etc, but such assessment is 
regarded to be made on that representative 
taxpayer in such capacity only.

Such a recovery is however not true 
“personal liability” but is limited to the assets 
belonging to the person represented and which 
are in the representative taxpayer’s possession 
or under his management and control, as 
required by section 169(2)(a) of the TAA.

In respect of representative taxpayers the 
TAA does not deviate from the preceding 
legislation to a great extent. 

PERSONAL LIABILITY OF 
SHAREHOLDERS
Section 181 of the TAA provides for instances 
where a company is wound up by means 
other than an involuntary liquidation without it 
having satisfi ed its tax debts, which includes 

its responsibilities as 
responsible third party, 

withholding agent or a representative 
taxpayer, employer or vendor. 
In such instances the persons who were 

shareholders within one year prior to its 
winding up are jointly and severally liable. This 
liability is, however, limited to the extent to 
which they received assets of the company as 
shareholders within one year prior to its winding 
up, and the extent to which the tax debt existed 
at the time of receiving the asset, or would 
have existed had the company complied with its 
obligations under a tax Act. 

It should however be noted that the liability 
of the shareholder is second to that of the 
company and that a shareholder, who in terms 
of this provision is liable to SARS, may avail 
themselves of any rights against SARS as 
would have been available to the company.

With regard to shareholders in the context of 
this section, it is worth noting that, owing to the 
wide defi nition of “company” and “shareholder” 
in section 1 of the ITA, these provisions 
would equally apply to the members of closed 
corporations. 

LIABILITY OF TRANSFEREES FOR 
THE TAx DEBTS OF OTHERS
The TAA provides in section 182 that 
connected persons (“the transferee”) who 
receive an asset from a taxpayer for little or 
below market value consideration, is liable for 
the tax debt of the taxpayer. Such liability shall 
however be limited to the lesser of the tax debt 
existing at the time of receipt of the asset or 
such as would have existed had the transferor 
complied with its obligations under a tax Act; 
or the fair market value of the asset less the 
consideration paid. 

This provision however only applies to assets 
received one year prior to SARS’ notifi cation of 
the liability due by the transferee.

LIABILITY OF PERSONS 
ASSISTING IN DISSIPATION OF 
ASSETS
Persons who knowingly assist in dissipating 
a taxpayer’s assets in order to obstruct the 

continued on page 11...
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“When it appears, whether it be in a winding-
up, judicial management or otherwise, that any 
business of the company was or is being carried 
on recklessly or with intent to defraud creditors of 
any other company or creditors of any other person 
or for fraudulent purpose, the court may, on the 
application of the Master, the liquidator, the judicial 
manager, any creditor or member or contributory 
of the company, declare that any person who was 
knowingly a party to the carrying on of the business 
in the manner aforesaid, shall be personally 
responsible, without any limitation or liability for 
all or any of the debts or other liabilities of the 
company as the court may direct.”

On the 18th of September 2012, the Supreme 
Court of Appeal (SCA) delivered a unanimous 
judgment in Fourie v FirstRand Bank Limited. 
A full bench of Supreme Court judges presided 
in the matter which concerned the liability of 
those responsible for the conduct of the affairs 
of a company for wrongfully contributing to the 
loss of a creditor.

In this case FirstRand Bank Ltd (FirstRand) 
entered into a fi nancing agreement with a company 
trading as Supreme Car. Fourie (an accountant) was 
a director of Supreme Car and was employed by 
Du Preez (an auditor). In terms of the agreement, 
FirstRand would fi nance the purchase by Supreme 
Car of various second hand cars for sale to the 
general public.

The agreement furthermore determined that 
Supreme Car was obliged to repay the sum advanced 
by FirstRand for the purchase of a vehicle within one 
week of the sale of the FirstRand-fi nanced vehicle.

Fourie was responsible for submitting the fi nancial 
statements to FirstRand’s affi liate, Wesbank, and 

Du Preez, in his capacity as auditor, assisted 
Fourie herein. During the fi rst part of 2004 
Wesbank developed concerns regarding 
the fi nancial statements submitted and 

discovered that Supreme Car was in breach 
of the contract as the fi nanced vehicles were resold 
without repayment of the purchase price to the bank.

FirstRand accordingly commenced legal steps 
to repossess all the vehicles it had fi nanced, but 

52 vehicles could not be accounted for. As such, 
when Supreme Car was subsequently placed 
under liquidation, FirstRand could not recover the 
outstanding amount owed to it by Supreme Car.

The initial action was heard in the North 
Gauteng High Court and the Court held that, in 
preparing incorrect fi nancial statements, Fourie had 
knowingly made false representations to the bank on 
behalf of Supreme Car and furthermore that Fourie 
had been party to the reckless conduct of Supreme 
Car’s business.

The High Court found that the misrepresentation 
did not factually cause the loss, but that the factual 
cause of the loss was the reckless spending on the 
part of the owners of Supreme Car. As such, the 
Court found Fourie liable for repayment of the bank’s 
losses. But, given the absence of a causal connection, 
Du Preez was not held to be vicariously liable for 
Fourie’s conduct.

Fourie appealed against the judgment and the SCA 
dismissed his appeal.

The SCA agreed that Section 424 of the 
Companies Act does not require a causal link 
between the reckless or fraudulent conduct of the 
director and the loss suffered by the creditor.

The Court also rejected Fourie’s argument that 
he could not be held liable as FirstRand’s offi cials 
were to blame for not being more careful. In doing 
so, it once again affi rmed the principle that, where 
a person fraudulently misrepresents or willfully 
conceals, he cannot avert a claim by arguing that 
the claimant might have known the truth had he 
been more careful.

The SCA furthermore also held Du Preez’s estate 
(Du Preez committed suicide during the course of the 
trial) liable. The SCA found that a causal connection 
had been proved as the credit facility would not 
have been granted to Supreme Car but for the 
misrepresentations made by Fourie in the employ 
of Du Preez. Du Preez’s estate was found to be 
vicariously liable for the conduct of Fourie and liable, 
jointly and severally, for the loss suffered by FirstRand.

Contact Anastasia at AnastasiaHP@stbb.co.za 
should you require assistance with the scope of 
company directors’ obligations towards third parties.

ReCKLeSS tRADING

anastasia haji-Pavlou

DIRECTORS & THE CONSEQUENCES Of

Section 424 of the Companies Act No 61 of 1973 recently came 
under the spotlight.  This section which remains in force despite the 
implementation of the Companies Act No 71 of 2008 provides that:

During 
the fi rst part of 2004 
Wesbank developed 

concerns regarding the 
fi nancial statements 

submitted and 
discovered that 

Supreme Car was in 
breach of the contract.

“

”
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A s it transpires in most acrimonious 
matters of this nature, the parties 
were neighbours. And what was 

the cause of the legal battles? An alleged 
550mm encroachment of a wire mesh fence (a 
boundary line), the claim for the restoration of a 
fictitious wooden splitpole fence, and a case of 
overhanging ivy.

It began in the High Court in Johannesburg 
where Harris launched proceedings for, inter 
alia, an interdict against Williams. The papers 
were voluminous and each party’s assertions 
were opposed in every detail thereof. The High 
Court found in Harris’ favour. By special leave, 
the matter went on appeal to the Supreme 
Court of Appeal in Bloemfontein.

In writing his judgment, Marais JA began 
with a simple but succinct description of the 
matter. The learned judge wrote: 

“Who chooses to ride a tiger will find it 
difficult to dismount unscathed. Much the same 
can be said of the decision of the parties to 
this appeal to indulge in litigation rather than 
settle their difference in a less acrimonious and 
costly way.” 

Needless to say that the parties filed 

supplementary papers, amended the respective 
claims, castigated or criticized each other on 
their papers, and raised some very technical 
‘defences’ or explanations. Contradictions were 
abound in both parties’ allegations and denials. 
Interestingly enough, neither party asked the 
High Court to refer the matter to trial for the 
hearing of oral evidence.

In the end, Judge Marais held that this was a 
case in which the High Court should have mero 
motu (meaning, on its own volition) ordered 
the hearing of oral evidence, if it chose not 
to simply dismiss the application due to the 
factual dispute from the outset. 

The judge then made an order which set 
aside the judgment of the High Court and the 
matter was sent back to that Court for the 
hearing of oral evidence, i.e. to begin again at 
the very beginning!

No doubt the parties spent countless hours 
between attorneys, advocates, judges and the 
different Courts; only to be told to return and start 
again. The legal costs would far have exceeded 
the remedial solution of the disputes. My favourite 
quote in the wisdom from Judge Marais?

“However, it is now too late for tears.”

WHEN LITIGATION  
IS BOTH fRIvOLOUS 
AND vEXING

The Devil’s Dictionary, by Ambrose Bierce, defines a 
lawsuit as ‘A machine you go into as a pig and come out as 
a sausage’. There can be no finer example of this anecdote 
than in the case of Williams v Harris, a 1998 decision of the 
Supreme Court of Appeal (“SCA”).

collection of a tax debt are, in 
terms of section 183 of the TAA, 
jointly and severally liable with 
the taxpayer for the outstanding 
debt. The extent of such liability is 
however limited to the reduction 
of the assets available to pay the 
taxpayer’s debt.

CRIMINAL LIABILITY
It would however be quite easy to 
argue that the most burdensome 
form of personal liability that a 
person may have, which has arisen 
from the tax debt of another, is that 
of criminal liability. 

Chapter 17 of the TAA sets out 
a list of criminal offences which 
include inter alia the following 
offences outlined in section 234 of 
the TAA, which a person, if found 
guilty of, may be subject to a fine 
or imprisonment for a period of up 
to two years. The listed offences 
include, amongst others, non-
compliance with section 179 to 
182 of the TAA, some of which 
having been discussed earlier. 
These provisions pertain to the 
liability of a third party who has 
been appointed as an agent of 
SARS, the personal liability for 
financial management of tax debts, 
shareholders’ liability and the 
liability of a transferee.

The dissipation, as well as the 
assistance in such dissipation, 
discussed in the immediately 
preceding section, in addition to 
incurring personal liability for the 
assistance in such dissipation, 
also incurs criminal liability for 
such actions.

CONCLUSION
As is evident from the above 
discussion regarding the 
application of the TAA, and without 
even looking into the common 
law or other statutory provisions 
such as the Companies Act, the 
personal liability of one person for 
the tax liability of another which is 
owing to the fiscus is a very real 
prospect and it is abundantly clear 
that such a personal liability goes 
much wider than applying simply 
to the directors or representative 
taxpayers of such entities. 

For further discussion, Johan 
Greyling can be contacted at 
johang@stbb.co.za

...continued from page 9

“Who chooses to 
ride a tiger will 
find it difficult 

to dismount 
unscathed.”

Cris riego de Dios
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The STBB bursary scheme to assist 
disadvantaged students financially to study 
law at universities in the Western Cape has 
been operational since 2003. During 2012 we 
managed to extend our Bursary Scheme with 
the following allocations:

 Ashton Clark, Penultimate Year, 
Stellenbosch University, LLB

 Preshantini Moonsamy, Penultimate 
Year, University of Cape Town, LLB

 Brent Philander, Post Graduate, Masters 
Labour Law, University of the Western 
Cape, LLB

 Wisahl Isaacs, Final Year, University of 
the Western Cape, LLB

Both Brent and Wisahl have qualified and 
have gone on to Articles at firms in Cape Town; 
Preshantini did very well in 2012 and we are 
renewing her bursary for 2013; and we are 
currently conducting interviews to find suitable 
candidates for the remaining bursaries for 
2013.

We hosted our first quarterly STBB blood clinic 
towards the end of last year in association with 
the Western Cape Blood Transfusion Service, 
and managed to successfully collect 83 full 
units of blood, most of which came from  
first-time donors. We challenge all other South 
African law firms to match the number of blood 
units donated by our staff. We’ll keep you up to 
date with the tallies.

STBB funds the regular monthly delivery  
of donated food and other suitable items  
to ‘Tiny Tots’ - a children’s Day Care Centre  
in Sir Lowry’s Pass Village. This Day Care is  
a major focus for the STBB CSI team and  
we will continue to report on the initiatives 
being undertaken.

In November of 2012 we hosted our second 
mountain biking challenge in the picturesque 
winelands of Stellenbosch, to such critical 

 
A fIRM TO BE PROUD Of
hanlie Walker

While we enjoy a 
proud reputation in the 
industry as one of the 

leading law firms in 
South Africa, there’s a 

lot more to be proud 
of happening behind 

the scenes – some of 
which you might  
be aware of, and  

some not. 

StBB

acclaim that we have now made it part of the 
annual social STBB calendar. The feedback 
we received described it as “The best 
organized mountain biking event currently on 
offer in South Africa!” Save the date for this 
year’s event taking place on 19th October at 
Overgaauw Wine Estate in Stellenbosch.

In 2012 we launched a tree planting scheme 
for Arbour Day which saw us teaming up 
with local schools and Greenpop - a social 
enterprise that runs urban greening projects. 
Each of our six Western Cape branches 
selected a school in their community which 
could benefit from trees in their grounds and 
then arranged to host a corporate tree planting 
day at that school during Arbor Week. Watch 
this space as we’re continuing our green theme 
this year!

STBB gave a sponsorship to the son of the 
domestic worker of one of our directors, 
Gerhard Kotze in May this year, as he 
showed some promise as a marathon and 
ultra marathon athlete. His name is Abongile 
Snyman. He ran his first marathon and first ultra 
marathon (Two Oceans Marathon) in 2012, 
and recently won the Winelands marathon! In 
October 2012 he came 5th in the Cape Town 
marathon, and he finished the Two Oceans in 
3hr 32m. We are proud of you Abongile!

Our ‘uncorked Project’ saw the STBB staff 
collecting more than 80,000 wine corks to be 
used to create safe, fire-retardant and allergy-
resistant flooring in identified schools around 
the Western Cape. The corks have  
been delivered to the Vineyard Hotel in 
Newlands, who initiated the project. The  
friendly competition amongst the STBB 
branches to see who can collect the most  
corks is a source of great fun and mirth, and 
we’re sure that the fact that they earn ‘pizza 
points’ for every 100 corks collected has 
nothing to do with their enthusiasm! 

STBB also supported various other charitable 
initiatives, including the Chaeli Foundation via 
K4K Charity Run (disabled) , The Shine Centre 
(literacy organisation), Operation Shoebox 
(welfare), Dance for All (community), and the 
Out of Africa Foundation (welfare).
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We try to continuously find new and exciting 
ways in which to offer our corporate 
support to worthy causes and invest in 

our community, and we thought we’d give you a little 
glimpse of what else STBB got up to during 2012.


