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W ord4word reading Projects implement 
the word4word reading Program to 
enhance the literacy component of a 

school or charity project and have been successfully 
run in schools, safe houses, soup kitchens, farm 
projects and children’s homes. These reading 
Projects are sponsored by companies and individuals 
who want to make a difference in their community. 
sTBB is such a company.  

danie Ackerman Primary in somerset west was 
identifi ed as a project in desperate need of assistance. 
with a literacy pass rate of 30% in 2012 in a school 
of 900 learners, it was evident that something 
desperately needed to change. At this point sTBB 
came on board and the sTBB/word4word program 
was launched during March 2013. 

six teachers were trained to become word4word 
tutors, followed by a training workshop for forty 
parents and caregivers. once the training had been 
completed, word4word therapists started to conduct 
reading screenings to establish reading speed and 
comprehension. 164 learners ranging from grade 3 to 
grade 7 participated in the reading screenings and the 
tests were done at grade 1 reading level. shockingly, 
even some of the grade 7 learners struggled to read 
at this level. These results revealed the scope of the 
intervention that was needed and a plan of action to 
implement the word4word program was set up with 
the teachers and parents.

A lot of hours have been invested in creating a strong 
foundation for this project and regular follow-up visits 

from our word4word Project Manager is done to monitor 
our progress and the implementation of the plan.  

The progress so far:
���After only a few months the school’s library was 

being used for the fi rst time. 

���A wonderful lady, joy du Plessis, is volunteering 
her time daily to assist the children with reading 
therapy sessions. 

���Parents are coming to the school in their own time 
to read stories to the children in groups. 

���The school principal, sonia leibrandt, let us know 
that the pass rate has increased from 30% in 
2012 to 39% in 2013.

for us this is more than a reading program; it is a tool 
to impact and change lives. 

nelson Mandela said: “education is the most powerful 
weapon you can use to change the world.”

ThAnK you sTBB for changing these children’s 
world through education. May this project continue to 
grow, and may many more lives be impacted.

for more information about word4word projects, visit 
our website www.word4wordrt.co.za or our facebook 
page word4word reading Therapy or follow us on 
Twitter.

you can also contact me, Magriet smit 
at magriet@word4wordrt.co.za 

Letter of thanks from Magriet Smit – founder of Word4Word



The traditional idea of a family - a unit that 
includes two married parents of opposite 
genders and their biological or adopted 

children living in the same residence, has long 
ago ceased to be the norm. Today modern society 
allows for, and acknowledges, a wide range of 
nuclear family units, some more unique than others, 
with the only real requisite being a responsible 
adult(s) tasked with the care and protection of 
minor child(ren) in their charge.

These variations can create complex problems, as 
illustrated by the judgment discussed in this article, 
relating to a dispute that arose between partners in 
a same sex relationship who conceived a child by 
way of artificial insemination. 

The facts of the matter were that, in 2006, A and 
B (same sex life partners) applied for B to undergo 
a procedure of artificial insemination. A child was 
born and B became the child’s biological mother, A 
having no biological link with the child. As a result, 
B was registered as the child’s birth mother. 

The relationship between A and B broke down in 
2010. A nonetheless continued to maintain contact 
with the minor child. In 2011, B informed A that she 
wanted to stop A’s contact with the child, allegedly 
because she (B) believed that continued contact 
was not in the best interest of the child. A therefore 
approached the Court for assistance.  

The lAw And The Issues
A relied on sections 23 and 24 of the Children’s 
Act and requested that the Court grant her full 
parental rights and responsibilities, as contemplated 
in section 18(2), (3), (4) and (5) of that Act. These 
subsections deal with the following: 

�� 18(2): Parental rights and responsibilities 
being care and contact, guardianship and 
maintenance

�� 18(3): duties of guardians 

�� 18(4) and 18(5): Provisions in instances where 
there is more than one guardian

The two legal questions before the Court were the 
following:

SAME SEX COUPLE:

INSEMINATION
By Annetjie van Rooyen

what happens 
when the child of 
a same sex couple, 
born from artificial 
insemination, 
becomes the 
centre of a legal 
dispute between 
the parents?

1.     was A, applying as ‘interested person’ in terms 
of section 23, entitled to an order for both care 
and contact of the minor child? (In this regard 
B argued that the wording in the Act should 
be read to disallow an application for both care 
and contact of a child, ie that it is an ‘either or’ 
scenario. A alleged that both care and contact 
are presupposed, as that would accord with the 
intention of the legislature when regard is had 
to the Act as a whole.)

2.      was A, applying for guardianship as ‘interested 
party’ in terms of section 24, only entitled 
thereto if she can show that the existing 
guardian is not suitable? 

The CourT’s fIndIng
with regard to the first question, the Court held that 
when consideration is given to the principle of ‘the 
best interest of the child’, as reflected in section 9 of 
the Act, it may well, in certain circumstances, be in 
the best interest of the child that one person only be 
granted both contact and care. As upper guardian 
of all minors, the Court noted that it should not limit 
its duty by relying on strict interpretations of the 
wording of the Act. The Court accordingly concluded 
that ‘an interested party’ applying in terms of section 
23 for parental rights and responsibilities would 
be entitled to an order for both contact and care, 
provided it is in the child’s best interest.
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Almost 100 years have elapsed since the 
invention of the ‘modern’ polygraph machine. 
The passing of time has done little to quell 
the controversy and debate surrounding 
the reliability of this tool, and it is unlikely 
that the effectiveness and accuracy of this 
device, which we use to test the truthfulness 
of our fellow man, will ever be unequivocally 
confi rmed. However, our courts continue 
to be faced with the results of these tests, 
generally in an effort to corroborate other 
evidence, and occasionally as stand-alone 
evidence. This is especially so in the labour 
environment, where an element of trust 
underlies the contractual relationship 
between employer and employee.

Employers, fi lled with suspicion, but faced 
with little to no actual evidence of any value, 
turn to the polygraph as a last resort. The 
results transform the previous suspicions 
to a belief in guilt, alternatively disbelief in 
the apparent inaccuracy of the test. And it 
is this evidence which fi nds its way to our 
various employment forums and courts, 
to be considered time and time again by 
the relevant presiding offi cers. Our courts 
cannot pronounce defi nitively on the almost 
century old accuracy and reliability debate, 
but have laid certain ground rules as to 
the admissibility of such evidence, and the 
weight to be afforded thereto.

First and foremost, the results will not be 
admissible if the person who conducted the 
test is not qualifi ed to testify as an expert 
about the validity and reliability of polygraph 
testing in general, and the fact that the 
test in question has been conducted in 
terms of acceptable standards. “Acceptable 
standards” is somewhat broad, and 
interpretations abound. By way of example, 
testing a subject in a language other than 
his/her home language may seem entirely 
unacceptable to the objective bystander, 
yet such test results are placed before our 

tO POLygrAPH Or nOt tO POLygrAPH
By James Foxcroft

when turning to the second question, that of 
guardianship and the interpretation of section 24(3), 
the Court noted that the wording of the relevant 
section was problematic as it seemed to indicate that 
in any application for guardianship in respect of a 
child, it presupposes that the existing guardian loses 
guardianship if the application is successful. This was 
not what A sought and was in any event not in line 
with the intention of the legislature, the Court noted. 

As a result, and after examining various sections of 
the Act, the Court concluded that both A and B were 
entitled to parental responsibilities with regard to the 
minor child, including the rights of guardianship. 

The Court accordingly ordered that both A and 
B shall be co-holders of parental rights and 
responsibilities of the minor child and that they shall 
act as co-guardians of the minor child.

likely strengthen the employer’s suspicions. 
But what if the employee in question has 
agreed to submit to a polygraph test (this 
is very often dealt with in the employment 
contract) and subsequently refuses? The 
submission to the test forms part of the 
terms and conditions of employment, and 
assuming the employer’s request is based 
on a reasonable suspicion, the employee 
is contractually bound to submit. Failure to 
follow a reasonable and lawful instruction 
to abide by his/her obligations in terms of 
the employment contract could very well 
lead to a fair dismissal.

Our courts are unlikely to provide any 
further insight into the value of the 
evidence obtained from polygraph test 
results until such time as the reliability 
argument is settled, which, in the writer’s 
opinion, is highly unlikely. The law thus 
remains unclear, and employers are urged 
to proceed with caution.

courts, and promptly excluded.

As a general rule, little to no weight should 
be given to polygraph evidence that is not 
corroborated by further evidence. Returning 
to the labour arena, a dismissal based 
solely on the results of a polygraph test 
will never be upheld. Which does not mean 
to say that the results have no evidentiary 
weight. In Truworths Ltd v CCMA and 
Others, the Labour Court found that in 
coming to her decision, the arbitrator had 
erred as she had ignored the outcome of 
a polygraph test despite the fact that a 
trained polygraphist was called to testify. 
The court stated that “it cannot be said that 
a decision was reasonable if the arbitrator 
disregarded material relevant facts or 
factors placed before her in coming to a 
decision.” In other words, the test results 
should never be disregarded, but should 
be given the appropriate weight under the 
circumstances and in conjunction with the 
corroboratory evidence. A good example of 
“sitting on the fence,” it could be said, but 
not inconsistent with the fact that the age 
old polygraph reliability argument prevails.

It is perhaps at an earlier stage in the 
legal process where the test can play 
a more pivotal and practical role. An 
employee cannot be forced to co-operate 
constructively in a test without consent. 
Refusal to do so however will more than 



4  |  Buchanan’s Brief  |  Issue 01 of 2014

The supreme Court of Appeal delivered a 
landmark judgment in the case of Paixão v 
The road Accident fund on 26 september 

2012 by extending loss of support claims to 
opposite sex (heterosexual) life partners. 

The road Accident fund Act allows dependants to 
claim from the road Accident fund for the loss of 
maintenance and support that results from the death 
of the breadwinner in a motor vehicle accident. In 
order to be successful, the claimant must show 
that the breadwinner’s death was caused by the 
negligent or wrongful driving of a motor vehicle by 
another person anywhere in south Africa. The aim 
of such a claim is to put a deceased’s dependants 
in the same position, as regards maintenance, as 
they would have been had the breadwinner not 
died in the accident, ie. to award them the financial 
contribution that the deceased would have otherwise 
maintained for his natural lifetime. 

Previously, under common law, such claims were 
not extended to dependants of breadwinners in 
heterosexual life partnerships, but were allowed 
where the partners were legally married to each 
other. This meant that there was no basis in 
our law upon which unmarried heterosexual life 
partners would have the right to such a claim for 
maintenance. This was the main issue that was 
presented to the Court in Paixão and the Court was 
asked to determine whether or not the common 
law should be developed to extend the dependant’s 
action also to a family unit made up by a permanent 
heterosexual relationship. 

The facts in Paixão were that Mrs Paixão and her 
daughter, Ms santos, sued the road Accident fund 
for loss of maintenance and support arising from 
the death of Mr gomes in a motor vehicle accident 
caused by the negligence of a third party. Before his 

death, Mr gomes and Mrs Paixão had been living 
together for over four years in a mutually supportive 
and committed life partnership. This was indicated by 
the fact that: (1) during this time, Mr gomes paid for 
everything, including school fees for Ms santos, and 
was the sole breadwinner of the household; (2) the 
community where they lived acknowledged that they 
were living together as husband and wife; (3) Mr 
gomes and Ms Paixão executed a joint will in which 
they nominated each other as sole heirs and, in 
the event of their simultaneous deaths, their assets 
would be consolidated and left to Mrs Paixão’s three 
daughters, referred to in the will as ‘our daughters’; 
and (4) they intended to get married as soon as Mr 
gomes’ divorce from his marriage was recognized by 
the Portuguese authorities. 

As such, Mrs Paixão and Ms santos argued that during 
the period of cohabitation, Mr gomes had contractually 
undertaken to maintain and support them and would 
have done so for the remainder of Mrs Paixão’s life, 
and until Ms santos became self-supporting. 

A claim for maintenance and loss of support 
suffered as a result of a breadwinner’s death is 
recognized at common law as a ‘dependant’s action’ 
and was only allowed in respect of family members. 
The Court noted in the judgment that, given the 
sui generis (unique in its characteristics) nature of 
this remedy, there was no reason to restrict it only 
to family or blood relationships if social changes 
demand otherwise. As such, the dependant’s action 
had, on various occasions before, been extended 
by our Courts. for example, a divorced spouse 
succeeded with a claim for loss of support in respect 
of the loss of maintenance payments that resulted 
from the death of her divorced husband; and loss 
of support claims arising from marriages under 
Islamic law, African customary law and same-sex 
life partnerships where there was a tacit reciprocal 

By Lisa Mace

LANDMARK JUDGEMENT
LOSS Of SUPPOrt CLAiM fOr HEtErOSEXUAL  
LifE PArtnErS rECOgniSEd by tHE SCA

The supreme 
Court of Appeal 

delivered a 
landmark 

judgment in the 
case Paixão v The 

road Accident 
fund on 26th 

september 2012 
by extending loss 
of support claims 

to heterosexual 
life partners. 
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duty of support, were recognized. This evidences our 
Courts’ mandate to develop the common law in such a 
way as to reflect social changes in the community. 

In the Paixão matter the crucial question was whether 
there was a legally enforceable agreement between 
Mr gomes and Mrs Paixão, arising from their life 
partnership and giving rise to reciprocal duties of 
support and worthy of the law’s protection. The answer 
to the question was determined by the legal convictions 
of the community, which are determined with reference 
to the community’s morals and perception of justice, 
and principles of equity and decency.

Proving the existence of a life partnership entails 
showing that the partnership was akin to a marriage, 
particularly that it contained the same reciprocal duties 
of support. This would have to be proved by credible 
evidence which shows that the parties agreed, either 
expressly or tacitly, that their relationship included 
assuming reciprocal commitments to one another. The 
Court noted that nuclear families are no longer the 
norm in south Africa, whether due to religious, legal, 
social, cultural and/or financial considerations.

The facts in the Paixão matter showed that the 
community had accepted that Mr gomes, Mrs Paixão 
and her children were a family unit, and that they had 
made plans to formalize their relationship through 
marriage. They had undertaken reciprocal duties of 
support and had executed a joint will and massed 
their estates as evidence of their commitments to one 
another. As a result, the Court concluded that Mrs 
Paixão and Mr gomes had tacitly established a legally 
enforceable duty of support between them. The Court 

The common 
law dictates who 
has the right to 
claim such loss of 
maintenance and 
support. In the 
past, the common 
law determined 
that in the case 
of heterosexual 
relationships 
there had to be a 
marriage between 
the parties before 
the spouse’s 
claim for loss 
of maintenance 
and support was 
recognised.”

“
found further that the nature of their relationship 
was similar to a family relationship arising from a 
legally recognized marriage and that principle and 
policy required that the protection of the common 
law’s dependant’s action be extended to parties in 
such a relationship. 

The Court further noted that it was not a prerequisite 
to show that the parties had agreed to marry in due 
course, as was the case in the present matter; the 
definitive issue is whether the facts established a 
legally enforceable duty of support arising out of 
a relationship akin to marriage. once this duty is 
established, the law ought to protect it. 

The Court therefore upheld the claims of Mrs 
Paixão and Ms santos, extending the common 
law dependant’s claim to unmarried persons in 
heterosexual relationships who have established a 
contractual reciprocal duty of support. 

This case is an admirable example of the south 
African Courts’ success in continuously developing 
the common law so that it remains in line with the 
social, cultural, religious and economic changes in 
our country, thereby ensuring just and fair judgments 
and decisions.

The Paixão case also serves as a landmark 
precedent and basis for the right of a dependant 
in a heterosexual life partnership to claim loss of 
maintenance and support as long as he or she can 
prove that there was an agreement between the 
parties, express or tacit, to provide reciprocal duties 
of support to one another. 

STBB is very proud to announce the 
establishment of our new Township 
Development Unit. The Illovo based unit will 
be headed by Philip Steyn, a STBB Exco 
member, and underpinned by a consultancy 
agreement with Sebenza Township 
Establishment Administrative Services, with 
support from Jacques Classen and Warren 
Hamer. Jacques is an expert in Administrative 
and Local Authority law. Further support will 
be provided by Stoffel Ackermann – the head 
of our Construction Law department and  
co-founder of The Society for Construction 
Law for Africa.

Our Township Development Services  
will include:
���Certificates identifying the influence of 

title conditions on townships;

���The opening of township registers;
���A centralised bond centre;
���Home-ownership education and 

community development;
���Assistance to developers with the initial 

launch;
���Superior township development technical 

advice;
���Reporting progress as frequently as the 

client chooses; and
���The trademark STBB guarantee of fast 

and efficient processing of conveyancing 
instructions and meeting registration 
dates on time.

For more information, contact Philip Steyn at 
philips@stbb.co.za or 021 406 9100

Stbb’S nEW tOWnSHiP 
dEVELOPMEnt Unit
By Hanlie Walker
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tHE AttOrnEy
By Maryna Botha

In the outpouring 
of praise that 

followed nelson 
Mandela’s death at 
the age of 95 on 5 

december last year, 
his life and actions 

as politician were 
foremost. Mandela 
was, however, also 

an attorney - a 
professional calling 
that was inherently 

part of the politician 
he became. 

NELSON MANDELA

He attended the fort hare university and 
the university of witwatersrand (now 
called the university of johannesburg), 

where he studied law. In his autobiography, long 
walk to freedom, he described his early days in the 
profession as follows:

‘In 1951, after I had completed my articles at 
Witkin, Sidelsky and Eidelman, I went to work 
for the law fi rm of Terblanche & Briggish. ... 
After leaving Sidelsky, I had investigated a 
number of white fi rms - there were, of course, 
no African law fi rms. ... In August of 1952, I 
opened my own law offi ce. ... Oliver Tambo was 
then working for a fi rm called Kovalsky and 
Tuch. I often visited him there during his lunch 
hour, and made a point of sitting in a Whites 
Only chair in the Whites Only waiting room. ...It 
seemed natural for us to practise together and 
I asked him to join me. ... ‘Mandela and Tambo’ 
read the brass plate on our offi ce door in 
Chancellor House, a small building just across 
the street from the marble statues of justice 
standing in front of the Magistrate’s Court in 
central Johannesburg. Our building, owned 
by Indians, was one of the few places where 
Africans could rent offi ces in the city. From the 
beginning, Mandela and Tambo was besieged 
with clients. We were not the only African 
lawyers in SA, but we were the only fi rm of 
African lawyers. For Africans, we were the fi rm 
of fi rst choice and last resort.’ 

whilst practising as an attorney, Mandela had 
many run-ins with the police, and was on many 

occasions arrested for 
seditious activities. In 

proceedings that 
spanned from 
1956 to 1961, 
he (together 
with other AnC 
members) was 
prosecuted for 

high treason, but 
was found not 

guilty, that time. 
Mandela and the sA 

Communist Party thereafter 
formed umkhonto we sizwe 

and from here he lead an 
assault campaign 

against 

government targets which ultimately resulted in 
the rivonia Trial, his conviction for sabotage and 
conspiracy to overthrow the government, and a life 
imprisonment sentence.

The rivonia trial is understandably a very signifi cant 
political case in our legal history. when Mandela 
read his statement from the dock it constituted 
an exposition of the AnC’s view of the system of 
apartheid, why the AnC refused to accept it, and 
the goals and methods the party was to use to fi ght 
the implementation of the discriminatory policy. 
Mandela’s exposition in Court was later often used 
in the manifesto for the entire struggle against racial 
discrimination in south Africa. 

his appreciation for and commitment to the rule of 
law remained throughout, attorneys who advised 
him while he was President recall. In an article on 
Bdlive, 11 december 2013, franny rabkin wrote 
that those who knew Mandela, stated that although 
he did not practice law for that many years, the 
discipline and rigour of the law stayed with him to 
the end. This was the more illustrated by this story, 
retold in her article: 

“just six months after Mandela swore in the 
11 judges that made up the fi rst bench of the 
Constitutional Court, the court turned around and set 
aside a presidential proclamation as unconstitutional.

rumour has it that some of the judges were a bit 
nervous — telling nelson Mandela that he was wrong 
could not have been easy.

But his reaction to that judgment is viewed by 
constitutional lawyers as a key moment in south 
Africa’s history: he called a press conference and 
told the media that, as president of the country, he 
must be the fi rst to show respect for the constitution 
— as interpreted by the Constitutional Court.

‘for me that moment, that day, was as important as 
the day when we all stood in line and voted,’ says 
justice Albie sachs, one of the judges who made 
the decision.

‘when we voted, that was to establish south 
Africa as a democracy. But when nelson Mandela 
accepted the decision of our court, and with so 
much grace, that was the day when we became 
a constitutional democracy,’ he said.”

long live the memory and legacy of nelson Mandela.

For to be 
free is not merely 

to cast off one’s 
chains, but to live in 
a way that respects 

and enhances 
the freedom 

of others. ”

“

- nelson 
Mandela 

many run-ins with the police, and was on many 
occasions arrested for 

seditious activities. In 
proceedings that 

spanned from 
1956 to 1961, 
he (together 
with other AnC 
members) was 
prosecuted for 

high treason, but 
was found not 

guilty, that time. 
Mandela and the sA 

Communist Party thereafter 
formed umkhonto we sizwe 

and from here he lead an 
assault campaign 

against 
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The Court,  
after considering  
a plethora of 
cases, held that an 
innocent party may 
change its mind if 
the defaulting party 
has committed an 
anticipatory  
breach. ”

“

Far from being a religious precept, repentance 
finds a peculiar home in the law of contract.  
This issue was but one of the questions 

raised in a judgment handed down on 7 december 
2012 in the matter of sandown Travel (Pty) ltd vs 
Cricket south Africa heard in the south gauteng 
high Court. 

A BrIef BAll-By-BAll  
CoMMenTAry of The fACTs 
during 2009, sandown Travel (Pty) ltd 
(“sandown”) entered into a written agreement 
(“initial contract”) with Cricket south Africa (“CsA”) 
in terms whereof sandown was to render travel 
services to CsA for a fee of r97,000 plus VAT per 
month. The contract was to endure for a period of 
two years and made provision for the termination 
thereof in writing, by either party, at least six 
months prior to the end of the contract. failure to 
provide written notice of the termination within the 
time period prescribed would automatically renew 
the contract for another year, on the same terms 
and conditions as before.

The dispute began when CsA gave its notice to 
terminate the agreement less than the minimum 
six month notice period prior to the end of the 
contract. sandown chose to ignore the notice 
and indicated that it was ‘of no effect’, essentially 
rejecting the repudiation or breach of the terms 
of the contract. despite various correspondence 
exchanged and meetings between the parties, CsA 
remained steadfast that it would not continue with 
the contract at the end of the initial period. 

The above notwithstanding, sandown continued to 
fulfill all of its obligations under the initial contract 
until the end of the two year tenure. once the 
renewal period commenced and CsA failed to 
perform in terms thereof, sandown changed its mind 
and accepted, in writing, the repudiation of the terms 
of the contract. following this, sandown sued CsA 
for damages in the amount of r1,64 million.

BowlIng oVer The legAl Issues
Interestingly, CsA’s only defence was that 
sandown could not “approbate and reprobate” on 
its contractual rights. CsA relied on the normal 
rules of contract, viz that, once a party has elected 
its position following a breach, a party is bound 

to such a position and is limited to the remedies 

aligned with such election. 

however, sandown argued that it did have the right 
to give CsA a chance to ‘repent’; not accept the 
early repudiation; and thereafter elect to accept the 
repudiation and sue for damages. In light of this 
the Court considered the doctrine of repentance. In 
terms of this doctrine, the innocent party may reject 
the repudiation and keep the contract alive and, 
as a result, afford the guilty party an opportunity to 
perform its obligations when same become due. 

The Court, after considering a plethora of cases, 
held that an innocent party may change its mind if 
the defaulting party has committed an anticipatory 
breach. And indeed, the doctrine of repentance has 
been applied for over a century in south African 
law. however, this principle is limited to cases of 

anticipatory breach.

Moreover, the Court, upon due consideration of 
commentary from learned legal authors, stated that 
justice between the parties could be achieved by 
an award of damages, even if this option was not 
sought by the innocent party.

CsA sTuMPed
The Court held that sandown was entitled to 
disregard CsA’s anticipatory breach, and provide 
it with an opportunity to repent before the initial 
period on the contract was at its end. In so 
continuing with the breach after the initial period, 
sandown was also entitled to accept the breach 
and sue for damages.

The Close of PlAy
having had a reasonable opportunity to retract the 
breach, CsA elected not to do so. reckless of the 
attempts to resolve the impasse, CsA chose not to 
‘repent’ and was therefore not ‘saved’ from paying 
damages of r1.64 million.

The doctrine of repentance furthermore echoes the 
wisdom of many a lawyer: if you have agreed on 
certain terms of a contract – adhere to them. If you 
do not adhere to the terms, take the ‘olive branch’ 
when given to you by your opponent. To reject this 
may lead to an unsavoury and expensive result. 

DOcTRINE Of 
rEPEntAnCE

It is often quoted: 
“repent and ye  
shall be saved!”  
This statement is  
no more poignant in 
law than it is in life.

By Cris Riego de Dios
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“Once a person 
puts his feet on 

South African 
soil, he/she 

needs to abide 
by the law of the 

territory. ”

By Gilbert Nindorera

Is The souTh AfrICAn 
ConsTITuTIon’s BIll of rIghTs A 
reAlITy for IMMIgrAnTs?
yes, the Bill of rights is a cornerstone of the 
democracy in this county. It enshrines the basic 
rights of all people in the country and affirms the 
basic human rights of dignity, equality and freedom. 
The rules and principles which are set out in the 
Constitution are difficult to amend, and so also 
are the provisions of the Bill of rights. This means 
that there can be no arbitrary change to a person’s 
rights, whether a citizen or legal immigrant.

whilst immigrants are entitled to the protection of 
the law in the new homeland, they must also accept 
and respect the basic values of the new society and 
obey the law of the country.

CrIMe, lAw And jusTICe
Crime and injustice affect many people 
internationally, also south African citizens and 
foreign nationals in south Africa. In such instances, 
both citizens and foreign nationals have access to 
the protection of the police and remedies offered by 
our judicial system. 

A foreIgn IMMIgrAnT needs To 
AsCerTAIn hIs rIghTs And 
oBlIgATIons In The new CounTry 
Immigrants often do not fully blend in with the 
practices and ways of the new homeland, despite 
living and working there. This can be treacherous, 
as it is incumbent on all foreign nationals who 

seek to immigrate to this country, to ascertain 
what is necessary to stay ‘legal’ and to adhere to 
these requirements. As such there are a myriad 
of circumstances where a foreign national visiting 
the country, whether to immigrate, study, invest or 
seek asylum here, requires the assistance of a legal 
expert to advise him or her of the particularities of 
immigration and refugee law. 

failure to follow the prescribed rules brings the risk 
of prosecution and ultimately deportation. But, as 
explained above, even in this process, the immigrant 
can rely on the privileges and rights of the south 
African constitution and any hearing must be fair 
and impartial.

when Is one An IMMIgrAnT  
In souTh AfrICA?
south Africa recognises various categories of 
immigrants. Amongst the foreign nationals entering 
the country, they are those who come with valid 
visitors’ visas, asylum seekers and legal immigrants.

IllegAl IMMIgrAnTs
once a person puts his feet on south African soil, 
he/she needs to abide by the law of the territory. 
An illegal immigrant, i.e. someone entering south 
Africa without the required permissions, may 
therefore be prosecuted. however, it can happen 
that due to delays and errors by the department 
of home Affairs, some foreigners’ applications are 
not attended to properly and they become “illegal 
immigrants” during their application process, 
and risk being deported. In such instances it is 
essential to obtain knowledgeable and experienced 
legal assistance. speak to gilbert nindorera at 
gilbertn@stbb.co.za for advice.

iMMigrAting tO A nEW COUntry 
NOT AN ABSOLUTE RIGHT 
But a privilege an immigrant can earn by 
virtue of the laws of the new country
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In this article we are not going to 
repeat what the Protection of Personal 
Information Act (PoPI) is about, but 

rather concentrate on why it is not accurate 
to dismiss compliance as “an IT thing”, 
although a business’ IT is very much involved 
in compliance. for this purpose, we list some 
of the more dangerous misconceptions that 
anyone conducting a business, big or small, 
should not entertain.

MyTh # 1: “IT’s An IT Issue”
PoPI compliance is not a mere IT issue! King 
III and the Companies Act state that the 
governance of a company has to be exercised 
at the highest level and not relegated, as a 
technical speciality, to an IT department. King 
III expressly states that a Board of directors 
is responsible for information technology 
governance. note too that:

�� A company’s Board of directors may 
delegate the management of information 
and of information technologies to an 
IT department or manager. however, 
such delegation must be appropriate 
and may not constitute an abdication of 
responsibility. 

�� King III requires Boards and management 
to distinguish between the governance of 
information and governance of information 
technology. while IT is critically important 
to provide the required technology and 
support in managing data and information, 
the responsibility for assessing and 
establishing controls relating to access 
to information and the relevant security 
safeguards, remains with the Board or its 
delegated official.

lately, whatever the newspaper, journal, magazine or news 
alert one receives, one feels inundated with some or other 
note advocating, in essence, “beware PoPI’s compliance 
requirements, or else …” It has become a dreary read as 
the only thing that many seem to glean from the articles is 
that “it is an IT thing” and that compliance is something the 
business’ “IT people” must worry about. 

By Maryna Botha

PoPI determines, in addition, that the head/Ceo 
of the private body (unless the responsibility was 
appropriately delegated to an information officer) 
is the responsible person for the obligations of 
the private body under the Act.

MyTh # 2 : “IT’s jusT A 
quesTIon of drAfTIng one or 
Two AddITIonAl PolICIes …”
The drafting of new policies to address 
protection of information in an organisation 
is definitely part and parcel of achieving 
compliance with PoPI, but as PoPI specialists 
warn, compliance is not just a superficial task 
of writing and publishing a privacy policy. 
PoPI obliges organisations to ensure that all 
their underlying data protection practices and 
processes are in place and aligned with its 
requirements. 

If there is a gap between your organisation’s 
practices and processes and what PoPI 
requires or the privacy policy describes, there 
is no compliance.

MyTh # 3 : “IT’s only ABouT 
CoMPuTers And lAPToPs”
not so, either. whilst a big aspect of PoPI 
compliance has to do with safeguarding 
a company’s electronic systems so that 
there is no negligent disclosure of personal 
information, interaction between a business 
and the man in the street remains possible 
only with human interaction, even if it is an 
information request sent via e-mail. 

All employees should understand their 
information security responsibilities. This is 
something that can, ideally, be achieved by 

documenting information security responsibilities 
in employment contracts and in data use policies 
and requiring employees to accept it prior to being 
granted access to the organisation’s information 
systems. during employment they should receive 
training and breaches should be subject to 
disciplinary procedures. when the employee 
leaves, controls should be in place to remove 
physical and electronic access to information.

Is PoPI jusT AnoTher lAw 
ProMIsIng All BuT hAVIng zero 
effICIenCy?
It is encouraging that the ruling party, the 
opposition, interest groups, businesses and experts 
are all generally in agreement that PoPI is a 
competently drafted piece of legislation (cloned, as 
it is, on the form of the well-honed european union 
legislation for protecting personal information). 

on the other hand, policing will be in the hands 
of the office of the Information regulator that 
will deal with consumers’ complaints and appeals 
concerning breaches of the law. This office is still 
to be set up and it is hoped that it functions more 
effectively than, for example, the Commission that 
was set up in terms of the Consumer Protection 
Act (thus far). It is also noteworthy that the 
regulator may issue fines of up to r10 million 
or send someone to jail for contravening the Act, 
adding a nasty sting to the tail of non-compliance. 

when do we see The ACTIon?
The President signed the Protection of 
Personal Information Act on 26 november 
2013. PoPI is however not yet effective. A 
commencement date must still be determined and 
published in the government gazette. There is, in 
addition, a grace period of 12 months, from the 
date that the Act is effective, in which companies 
can attend to the necessary compliance. 

POPi fALLACiES

General help
For those interested to see what 
information protection compliance will look 
like, the website of the UK Information 
Commissioner’s Office, ico.org.uk, is a good 
reference. There are examples of checklists 
and Codes of Conduct.

SpeCIFIC help
Contact us at info@stbb.co.za for assistance 
with an analysis of where your business is at 
risk, putting in place compliance policies and 
staff training.

cONTAcT US
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If one looks at the dramatic development of 
the internet over the last 10 years, the growth 
of specifically social media has been near 

exponential . for instance, facebook started in 2004 
and now has around 1.18 billion registered users 
with 9.6 million south African users while Twitter 
that started in 2008 boasts around 554 million 
users writing about 55 million tweets per day with 
5.5 million south African users sending 3.6 million 
tweets per month.

social media has transitioned from a passing trend into 
an international obsession and almost a way of life - 
changing the way we communicate with colleagues, 
friends, family, companies and even institutions.

The problem is however that we no longer live in 
a world where we can say what we want on the 
internet without consequences. with recent case 
law surrounding social media it is evident that south 
African law is slowly adapting to stay relevant in an 
ever changing digital information age, specifically if 
one looks at the ever increasing amount of defamation 
lawsuits being instituted.

The current reality is that your forum comment, 
tweet, sub-tweet, re-tweet, facebook share, facebook 
comment, etc can get you into trouble should the 
content thereof be found to be defamatory. The 
premise is that everyone who has contributed to a 
defamatory statement can be held liable. 

To understand how your opinion or comment about 
another person or company can have far reaching 
legal consequences, i.e. to be sued for defamation, it is 
important to understand what defamation is and how it 
balances with your constitutional rights of freedom of 
opinion and expression. 

The elements of the delict of defamation are the 
wrongful and intentional publication of a defamatory 
statement concerning a person (the Plaintiff). 
According to lAwsA, a statement is defamatory if it 
would tend to lower the Plaintiff in the estimation of 
right-thinking members of society generally. This means 
that the statement must have the effect of injuring a 
Plaintiff’s reputation or standing or the worth or value 
of a person in his or her character, trade, business 
profession or office, or which exposes the person to 
hostility, ridicule or contempt. for a statement to be 
defamatory it also needs to be published, which means 
that the moment any defamatory statement reaches 

The internet has 
in some sense 

always been 
seen as one of 

the only spaces 
where free 

speech could 
remain relatively 

unrestricted in an 
environment with 
instantly available 

unbarred 
information.

A person who 
repeats, confirms 

or draws attention 
to a defamatory 

statement will 
be held to have 

published the 
statement. 

”

“

LAW in tHE AgE 
Of SOcIAL MEDIA 

By Anneli Wiese
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any third party, it is seen as being published. A 
person who repeats, confirms or draws attention to a 
defamatory statement will be held to have published 
the statement. A casual comment on a website, tweet, 
re-tweet, facebook post, like, or shared post to your 
friends or followers can therefore be seen as an act 
of publication. 

A defendant wishing to avoid liability for defamation 
must then raise a defence which disproves 
unlawfulness or intention, which defences may 
include, that the publication was true and in the public 
benefit; that the publication constituted fair comment 
and that the publication was made on a privileged 
occasion and was reasonable in all the circumstances.

even though the right to freedom of opinion and the 
right to freedom of expression is enshrined in our 
Constitution, it is not unlimited. If your comment or 
action against another person, company or institution 
violates the right to dignity (which includes the right to 
a reputation and a good name), then the said freedom 
of speech and expression will be limited.

Another aspect which must be kept in mind is that 
your participation in a debate or your interaction 
with a person on social media should not amount 
to harassment. The Protection from harassment 
Act 17 of 2011 (“thePfhA) came into force on 27 
April 2013. The intention of the PfhA is to provide 
victims of harassment with an inexpensive and 
effective remedy against the person harassing them. 
harassment is very widely defined and can include 
causing harm or a reasonable anticipation of harm 
through electronic communications such as an e-mail, 
tweet, facebook post or comment. The Act creates 
a procedure under which a magistrate’s court can 
issue a directive to an electronic communications 
service provider to provide it with information about 
the sender of harassing communications and the 
harassing communications themselves. The result is 
that if a communication is found to be harassing, a 
protection order can be issued against the perpetrator 
and further legal steps can ensue.

Another question that can be asked is how far outside 
the borders of south Africa your view and opinions 
as posted on a social media platform can get you in 
trouble? 

The most recent answer to the above question is 
a judgment which was handed down by the north 
gauteng high Court where Telkom Mobile 8ta was 
ordered to furnish ryanair, a low-cost european 

airliner, with information in order to assist them to 
identify an anonymous internet commentator whose 
IP address (a unique number assigned to every 
machine in order to connect with other devices, 
users and computers on the internet) had been 
located in south Africa. The reason for the above 
is that ryanair wished to take further legal steps 
against the said person for allegedly defaming the 
airline by posting comments on a website visited by 
pilots, journalists and aviation enthusiasts. 

ryanair went to great lengths to ascertain the 
identity of the person using the name ‘always 
flying’ by obtaining a warrant against the website 
owner in California on whose website forum the 
comments were posted, then against third parties, 
including yahoo!, Microsoft and google before finally 
ascertaining that the said commentator resides in 
south Africa and makes use of Telkom Mobile 8ta.

It can be said that there is a time and place for 
anonymous and confidential communications and that 
too often people are emboldened by the perceived 
immunity they get from anonymity and use it to write 
defamatory content. This is why the law is slowly but 
surely adapting in order to stay relevant in today’s 
technological age.

judge nigel willis in a recent judgment stated that: 
“The law has to take into account changing realities 
not only technologically but also socially or else it 
will lose credibility in the eyes of the people. without 
credibility, law loses legitimacy. If law loses legitimacy, 
it loses acceptance. If it loses acceptance, it loses 
obedience. It is imperative that the courts respond 
appropriately to changing times, acting cautiously and 
with wisdom”. 

It is therefore imperative that every person who 
has access to and uses any social networking 
platform, be it via a computer or their smartphone, 
understands the fact that every social media 
interaction can be seen as an act of publication and 
that you cannot always hide behind your pre-setup 
privacy settings. It is therefore essential that one 
understands the current laws and the limitations 
of the freedom of expression and the freedom 
of speech when it comes to the use of social 
media. It is highly important to check and properly 
verify your facts and think three times about the 
consequences before you post a controversial 
comment or tweet, re-tweet, sub-tweet, status 
update, share a facebook post, or even just like a 
facebook post.

In september of 2013, Allan 
white – an attorney and sTBB 
director based at out Claremont 
branch, took part in the 30 Peaks 
Challenge.

It is a challenge to trail runners 
to summit all peaks in the Cape 
Peninsula higher than 250m Msl, 
covering a distance of 170km 
and total ascent of 7km over 3 
consecutive days.

Allan, who is responsible for 
sTBB’s Corporate/social Initiative 
projects, took on this grueling 
challenge to raise funds for two 
of his favourite charities – the 
shine Centre which promotes and 
improves school literacy levels, and 
st lukes hospice, which helps 
families deal with illness and loss.  

selecting and managing charity 
projects and budgets is one thing; 
taking part in and completing a 
challenge of this magnitude is 
quite another. we are very proud 
of Allan for leading his sTBB 
colleagues by example. 

30 Peaks 
CHALLEngE
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tHE iMPOrtAnCE Of An  
OCCUPaNCY CeRTIFICaTe
By Marlize Swart

An occupancy certificate is a document that is issued by the City 
Council to certify that a building has been completed in accordance 
with the approved building plans and all other requirements. It serves 
to police compliance with building legislation and standards, thereby 
ensuring the safety of the general public.

It is important that home owners, developers and 
builders are aware of, understand and comply with 
what is required of them when erecting buildings. An 
occupancy certificate is required for all new buildings, 
additions to an existing building, and for structural 
alterations. In this regard, section 14 of the national 
Building and Building standards Act 103 of 1977 
(‘the Building Act’) determines:

“(1) A local authority shall within 14 days after the 
owner of a building of which the erection has been 
completed, or any person having an interest therein, 
has requested it in writing to issue a certificate of 
occupancy in respect of such building – 

Issue such certificate of occupancy if it is of the 
opinion that such building has been erected in 
accordance with the provisions of this Act and the 
conditions on which approval was granted in terms 
of section 7, and if certificates issued in terms of the 
provisions of subsection (2) and, where applicable, 
subsection (2A), in respect of such building have been 
submitted to it; …”

Together with an application for an occupancy 
certificate, one must lodge an electrical compliance 
certificate (issued by a registered electrician) and 
a structural completion certificate (issued by a civil 
engineer in terms of subsection (2) and (2A) of 
section 14). 

owners should note that the Building Act makes it 
an offence to occupy a building without a compliant 
certificate of occupancy. This is not mere red tape. 
The certificate also safeguards the owner in insurance 
matters, as insurance companies might refuse to 
honour claims if the premises were not erected in 
compliance with the law. In addition, the existence of 
such a certificate is of foremost importance to banks 
that finance the building works because they require 
confirmation that their financial investment is legally 
and factually sound. This certificate is therefore one 
of the most important requirements that banks insist 
on receiving before they will pay out on a mortgage 
bond. The certificate is further also necessary where a 
home owner applies for a residential rebate from the 
council and before water and electricity deposits can 
be accepted for newly built properties.

The ConsequenCes of non-
CoMPlIAnCe
In a case brought by the nongoma local Municipality 
against dumisani nzuza on the basis of building 
works being erected without prior approval of the 
local authority, the court ordered that nzuza’s illegally 
erected building be demolished, and that the builder 
be held in contempt of court.

In the recent case of Lester v Ndlambe Municipality, 
the supreme Court of Appeal ordered the demolition 
of a home that was illegal because there were 
no approved building plans in place, nor was an 
occupancy certificate procured. The home was the 
primary residence of one lester, a professor in tax 
law at rhodes university, and exceeded the maximum 
admissible building height, measured from the ground 
level of the plot to the top of the parapet. The Court 
stated:

 “one is acutely aware of the financial calamity, 
inconvenience and disruption which the demolition of 
what is plainly and expansive, luxurious dwelling, and 
a primary residence to boot, would cause lester. But 
the upholding of the doctrine of legality, a fundamental 
component of the rule of law, must inevitably trump 
such personal considerations”.

As this luxury dwelling was illegal (as provided for in 
the Building Act), the Council was entitled to an order 
authorising it to demolish the home. The Courts are 
not vested with any discretion to order otherwise, in 
such circumstances. 

Although it is the responsibility of the owner of the 
property to obtain this certificate, there is a duty 
of care on the professionals involved (such as the 
architect, engineer or electrician) to draw to the 
owner’s attention to the requirement to apply for the 
issuing of this certificate. 

occupying a building without an occupancy 
certificate plainly opens the occupant up to 
unnecessary financial losses, imprisonment and 
delays in the building and registration process. A risk 
not work taking.


