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The term “garden leave” may at first glance have 
the ring of some therapeutic benefit provision 
granted by an employer to a deserving employee, 

but in the labour law arena, the association is far from 
this tranquil pastime. Rather, what the clause refers to is 
a (usually) extended notice period before termination of 
an employee relationship. 

For large corporates, where senior executive 
employees have an intimate knowledge of the client 
base, strategic forward planning and operations, it may 
be necessary - in order to protect business interests 
- to couple a restraint of trade provision (which kicks 
in on termination of the employment agreement after 
the notice period has run) with a “garden leave” period, 
where the employee is required to spend a whole or part 
of the notice period at home. In so doing, confidential 
information to which the employee had access, 
becomes stale and is kept out of the clutches of the 
competitor with whom the employee in all likelihood 
took up employment. In the words of the court in 

Vodacom (Pty) Ltd v Motsa, delivered on 9 February 
2016, the aim is to “sterilise” the employee’s sensitive 
information. This judgment is discussed later on below.

RESIgNATIoN, ‘gARdEN LEAVE’ ANd 
RESTRAINT oF TRAdE
Resignation is a unilateral act; when an employee gives 
the required notice, the contract terminates at the end of 
the notice period. Where the employer provides that it 
may, during the notice period, require the employee to 
stay at home rather than continue with his usual 
employment activities, it is often referred to as “garden 
leave”. The employee is still in the employer’s employment 
and thus receives remuneration (whilst free to play golf or 
do gardening or whatever activity his fancy may be).

When an employee leaves his or her employment 
without giving the required period of notice, the employee 
breaches the contract. ordinary contractual rules dictate 
that the employer may hold the employee to the contract 
and seek an order of specific performance requiring the 
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employee to serve the period of notice. Alternatively, the 
employer may elect to accept the employee’s repudiation, 
cancel the contract and claim damages.

It is otherwise always open to the parties to terminate 
an employment contract on agreed terms and for either 
of them to waive whatever rights they might otherwise 
have enjoyed.

Many employment contracts include restraint of trade 
clauses. These are, by and large, enforceable unless they 
are unreasonable. In general terms, a restraint will be 
unreasonable if it does not protect some proprietary 
interest of the party seeking to enforce the restraint. It 
cannot operate only to eliminate competition. Rather, for 
the determination of the reasonableness or otherwise of 
a restraint of trade provision, our courts will consider 
whether there is an interest which is deserving of 
protection at the termination of the agreement and 
whether such interest is being prejudiced. This is then 
qualitatively and quantitatively weighed up against the 
interests of the other party being rendered economically 
inactive and unproductive, as well as public policy 
considerations.

INTERAcTIoN BETWEEN gARdEN 
LEAVE ANd A RESTRAINT oF TRAdE
The period of “garden leave” bears on the notice period 
that follows after resignation and occurs before the 
employment agreement terminates. Whilst the employer 
may ask the employee to continue with usual activities 
in this time, it may also expect of the employee to 
remain at home and not take part in any of the daily 
activities of the employer. Where the employment 
agreement also included a restraint of trade provision, 
this period will only commence running when the 
notice period (and garden leave, if that was indicated) 
has run out, ie on termination of the employment 
agreement after expiry of the notice period.

during the garden leave period, the advantage 
for the employer is that the employee is rendered 
commercially inactive because he or she remains in 
employment, in circumstances where the employee 
cannot (yet) challenge the reasonableness of a 
restraint undertaking, if that is a consideration on 
the side of the employee. The disadvantage for the 
employer is that the employee remains entitled to 
remuneration for the notice period whilst the employer 
does not receive the benefit of the employee’s labour. 

Where a restraint clause is operative, the employee 
is not rendered entirely inactive, at least not outside 
of the bounds of the restraint. A restraint is often, for 
example, limited to geographical areas and type of 
activities that the ex- employee should refrain from. 
But public policy and other considerations play a 

role when the scope of a restraint of trade clause is 
considered and courts weigh the legitimate interests 
of the employer against the those of the employee, 
taking into account the latter’s right to exercise his or 
her skills.

ThE jUdgMENT IN VodAcoM (PTy) 
LTd V MoTSA
Motsa was a senior executive employee at Vodacom. 
he commenced employment there in january 2007 
and in April 2015, was appointed to the post of 
chief officer: consumer Business Unit. he was also 
appointed as a director of Vodacom and a member of 
its Exco. 

during october 2015, Motsa advised his cEo 
that he had received an offer of employment from 
MTN and tendered his resignation. After a number 
of discussions, Motsa was persuaded to withdraw 
his resignation, no doubt in part on account of the 
improved R4.3 million remuneration package.

Nonetheless, on 23 december 2015, he again 
tendered his resignation, effective on 1 january 2016. 

Motsa’s employment contract provided that either 
party would be entitled to terminate the employment 
contract by furnishing the other with not less than 
six months’ notice. The contract stated that Vodacom 
had the sole discretion not to require Motsa to attend 
to his ordinary employment responsibilities during 
his notice period, but should remain available to the 
employer to assist with the transition of responsibilities 
(the “garden leave” clause).

The agreement also contained a restraint of trade 
provision, following on termination of the employment 
agreement, during which Motsa was prohibited from 
taking up employment opportunities with Vodacom’s 
competitors within the geographic region comprising 
Southern, East and West Africa for a period of six 
months.

Subsequent to Motsa’s resignation on 23 december, 
Vodacom issued a communique to its entire staff 
advising that Motsa “will be leaving with immediate 
effect to pursue other opportunities.” Motsa interpreted 
this message to constitute an election by Vodacom to 
terminate his employment immediately and held the 
belief that he was no longer bound to sit out the six 
months garden leave period, although he remained 
bound to the restraint of trade for six months with 
effect from january 2016. he believed that if it was 
not expected of him to serve the notice period, he 
would receive payment from Vodacom in lieu of notice. 

Vodacom however argued that its internal the 
communique only meant that Motsa would not be 
required to attend the Vodacom offices or to perform 

‘The period of 
“garden leave” 

bears on the notice 
period that follows 

after resignation 
and occurs before 

the employment 
agreement 

terminates.’
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It is clearly 
desirable 
to mitigate 
potential risk 
and to include 
“garden leave” 
provisions in 
employment 
agreements 
of high level 
executives.’

‘the functions of his office during the duration of the 
notice period, and not that it no longer kept Motsa to 
the provisions of the agreement.

The court ultimately found in favour of Vodacom, 
noting that there was no evidence that the 
communiqué actually created or reasonably could 
be seen to have created an impression on the side 
of Motsa that Vodacom no longer sought to exercise 
its election to hold Motsa to the notice period. The 
court noted that the communiqué rather was a typical 
“standard mealy-mouthed public relations response 
by any corporation to the resignation of a senior 
executive …”

ThE LENgTh oF ThE 
coMBINEd gARdEN LEAVE 
ANd RESTRAINT oF TRAdE 
PERIod oF INAcTIVITy 
– WARRANTEd?
The next issue in dispute related to the length of the 
combined periods of garden leave and restraint of trade, 
and whether this was reasonable in light of public policy 
considerations. 

The Labour court considered the executive level 
of Motsa at Vodacom and all the confidential and 
proprietary information, trade secrets and business 
connections accessible to him on a daily basis. This 
information Vodacom had a legitimate right to protect, 
especially in light of the fact that Vodacom knew that 
Motsa was set to join their industry competitors, MTN. 

The court noted specifically that at his level of 
seniority, Motsa was privy to strategic business 
decisions on a micro-level. he was also privy to 
strategic decisions taken and instructions issued by 
the Exco of Vodaphone Pic, at least in respect of 
Vodacom’s South African business. Motsa could not 
dispute that he attended a strategy planning meeting 
for the Vodacom group held in cape Town in december 
2015, where matters of macro-strategic importance 
were discussed. he could also not deny that at the 
meeting, the group presented its strategic plan for 
the forthcoming three years, a plan that covered every 
aspect of Vodacom’s business. It would thus not be 
an exaggeration to conclude that Motsa had intimate 
knowledge of Vodacom’s short and longer term 
strategic plans, and it is obvious that this information 
would be of benefit to a direct competitor. on this basis 
alone, and given the useful life of the information to 
which Motsa has been exposed, the period of restraint 
that spans effectively the 12 month period following 
Motsa’s resignation, was not unreasonable.

coNcLUSIoNS FRoM ThE gARdENINg 
MANUAL
It is clearly desirable to mitigate potential risk and 
to include ‘garden leave” provisions in employment 
agreements of high level executives. These individuals 
are consistently headhunted by industry competitors, 
even after a significant absence from commercial activity. 

however, a balance must be struck between the 
length thereof in view of any restraint of trade clauses. 
In the Motsa judgment, it was emphasized that the 
broader public interest requires skilled and experienced 
employees to not be commercially inactive for long 
periods of time which could result in their trade abilities 
being blunted and of no benefit. But each case is 
different and will be determines on its own facts.

The relevant circumstances must be considered in 
each instance where such clauses are included in 
employment agreements, so as to balance the various 
considerations.
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During the February budget speech the 
Minister of Finance, Pravin gordhan, 
indicated that the inclusion rate for capital 

gains will be increased, in the case of individuals and
entities (trusts and companies). What is meant by 
inclusion rate and how will this effect your capital 
gains tax liability? In this article we briefly explain 
the concepts. 

cAPITAL gAINS TAx 
capital gains Tax is a misnomer as there is no 
specific tax levied on capital gains. how it works, is 
that only a portion of the capital gain or loss realised 
in a transaction is added to taxpayer’s normal annual 
income and taxed accordingly.

INcLUSIoN RATE 
The ‘inclusion rate’ refers to that portion of the 
capital gain realised (for example when a house is 
sold at a profit) which will be added to the taxpayer’s 
annual income for the year of assessment and be 
subject to normal tax. The rate (or percentage) of 
this inclusion differs for individuals and entities 

Following the budget speech, with effect from 
1 March 2016 the inclusion rate was increased from 
33.3% to 40% in respect of individuals and from 
66.6% to 80% for companies and trusts.

APPLIcABLE RATE
once the portion of the capital gain subject to tax 
has been determined, that portion is then taxed 

at the applicable rate of normal tax, which in the 
case of companies is 28%, in the case of Trusts 
41%, and in the case of individuals, that individual’s 
marginal tax rate (0% - 41%).

An example can illustrate the working of the 
above: 

Let’s assume a capital profit of R1,000.00 on the sale 
of an asset. The above rules will be applied as follows: 

�� In the case of an individual, 40% of this profit 
(R400.00) will now be taxable. If we assume 
that the individual is paying tax at a marginal 
rate of 41%, his or her tax on the capital gain of 
R1,000.00 will be R164.00 (R400 x 41%).

�� In the case of a trust, 80% of the capital gain 
(R800.00) will be subject to tax at the trust’s 
tax rate of 41%. The amount of tax payable will 
therefore be R328.00 (R800 x 41%).

�� In the case of a company, 80% of the R1,000.00 
(R800.00) will be taxable at the company’s 
rate of 28%. This amounts to tax in the sum of 
R224.00 being payable (R800 x 28%). 

All things being equal, it is clear from the above 
examples that the entity into which an asset is 
purchased has a profound influence on the ultimate 
amount of capital gains tax payable. Purchasers must 
keep these consequences in mind, both in structuring 
their businesses and in planning their personal 
estates. Speak to our Tax department for advice. 

By Johan Greyling

THE NEW CGT RATES, 
WhaT Is ThE cuRREnT POsITIOn?

The ‘inclusion 
rate’ refers to 

a portion of 
a capital gain 

to be taxed as 
normal income.
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The event has 
become known as 
one of the “must-
do” events on the 
Western Cape MTB 
calendar. ’

‘For the past five years, STBB has organised and 
hosted the STBB 2Keep-a-Breast MTB challenge 
- an annual mountain bike race in aid of breast 
cancer awareness with all proceeds donated to 
cANSA to support their fight for a cause very close 
to our hearts. 

This year’s STBB 2Keep-a-Breast MTB challenge 
will be taking place on 22 october 2016, again 
at overgaauw Wine Estate in Stellenbosch – our 
longstanding and gracious host venue. 

From an initial turnout of about 300 riders in 
2011, we have now reached a point where, for the 
last two years already, we have been forced to cap 
our entries at 1 700 riders – an astounding success 
rate even for the popular sport of mountain biking. 

The event has become known as one of the 
“must-do” events on the Western cape MTB 
calendar. our routes are fun, challenging and well 
marked, our marshals are on the ball, we have the 
best water tables in the industry, and we are told 
that ours is one of the best organised MTB races in 
South Africa. 

After the race we offer riders the opportunity to 
chill out in Bedouin-style tents with bean bags, from 
where they can enjoy the many tempting offerings 
of the food market as well as wine tasting and 
artisan beers. There’s even entertainment, arts and 

crafts to keep the kids busy. All of this, topped with 
great prizes from our generous sponsors and loads 
of lucky draws, makes this a truly must-do MTB 
event, if you are of the two-wheeled persuasion. 

This year we are spreading our wings and have 
added a Twilight Trail Run to the festivities, which 
will take place the evening before the mountain 
biking event!

our gentle 5 km route will cater for families 
who want to share and enjoy the scenic walk 
together, while the 12 km route will offer more of a 
challenge. The routes, which will start and finish at 
overgaauw Wine Farm, will follow the same unique 
Bottelary hills conservancy trails host the MTB 
event the next day, with all the breathtaking views 
and experiences they offer. 

Runners can look forward to one of our (by 
now legendary) water tables on route, as well as 
refreshing beverages and treats at the finish line.

Bring the family and enjoy a fun evening out on 
the farm! Spectators and participants alike are 
invited to join in the fun of wine tasting, delicious 
food and good music – while knowing that they are 
supporting a truly worthy cause.
online entries for the STBB 2KEEP-A-BREAST 
MTB and Twilight Run are open on Quicket at 
www.quicket.co.za

nEW EXcITInG aDDITIOn TO ThE 
sTbb 2KEEP-a-bREasT DRIVE
By Hanlie Walker

22 Oct ‘16

21 Oct ‘16
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The company uses a smartphone application 
(free gPS-enabled link) to receive ride 
requests from the public and then sends 

these transport requests to its affiliated drivers. 
It launched in cape Town in 2013 and Uber 

reports that, in 2014, there were over one million 
Uber trips in South Africa. In the first half of 2015, 
it clocked two million rides here. The upward growth 
has not waned.

The company is, however, the subject of ongoing 
protests and legal action from taxi drivers, taxi 
companies, and governments around the world. 
Uber is “mostly illegal in most jurisdictions”, states 
Wikipedia, after an analysis of various countries 
where Uber operations became embattled. The site 
states further that Uber is involved in at least 173 
lawsuits, that as of mid-2015, protests had been 
staged in germany, Spain, France, and the United 
Kingdom, amongst others, and that Uber executives 
were arrested in France in june 2015. Some cities 
even banned Uber. 

The ire is raised mainly by the fact that whilst Uber 
affiliated taxis operate much like metered taxis, they 
do not use meters, relying only on gPS co-ordinates 
to calculate trip distances. They therefore slip below 
the radar of regulation (licencing, insurance and 
third party coverage, driver and car screening) that 
metered taxi operators are subject to and, especially 
from the ranks of current taxi operators, are thus 

perceived as having an unfair competitive edge. 
governments have been largely unable to stop 
Uber’s activities in their jurisdictions because its 

operations are conducted primarily over the Internet. 

IN SA
The National Land Transport Act, 2009 (NLTA), 
regulates the provision of road-based public 
transport in South Africa and prohibits the use of 
a motor vehicle for the operation of public transport 
without an operating licence or contrary to the 
conditions stipulated in an operating licence. The 
NLTA further allows for only a limited class of 
vehicles that may be used for public transport 
operations. If the vehicle proposed to be used for a 
public transport service does not fall squarely into 
one of these classes, the licencing authority will not 
issue an operating licence.

The authorities here thus initially cracked down on 
Uber taxis on the basis that they operated without 
meter licences and were illegal. Many reports of 
impounding of Uber taxis has surfaced and pressure 
continues to mount, also because metered taxi 
operators delivered demands to the government to 
reign in their competitors’ activities, stating that they will 
continue to protest and resort to extreme measures if 
their demands are not met. A disturbing threat. 

Meanwhile, during last year, Uber concluded a 

UBER: 
bELOW ThE RaDaR 
anD TEasInG IT
By Maryna Botha

‘The company is, 
however, the 

subject of ongoing 
protests and 

legal action from 
taxi drivers, taxi 

companies, 
and governments 

around the world. ’

Uber, an 
app-based 
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headquarters in 
San Francisco, 

operates in 
hundreds of 
cities across 

the world. 
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R200 million deal with WesBank to rent cars to 
drivers who cannot afford to buy them. WesBank 
will rent cars to Uber drivers who do not qualify for 
traditional car loans due to a lack of credit history. 
The bank will then recoup the loan from the fares 
Uber drivers collect from passengers, lowering 
default risk. The amount drivers repay will depend 
on the level of business they are doing. Enterprise 
development group, Vumela, of FirstRand 
(WesBank’s mother company), will educate drivers 
on running their own business and will also 
provide cash to WesBank if car loans are not paid. 
(Taking into account that around half of car loan 
applications (in South Africa) are declined, this is a 
bold leap of faith in the continuous and successful 
growth of this service here.)

Uber’s offerings are attractive. For example:

�� It recently decided on price cuts to make the 
service more attractive to consumers. Whilst 
their drivers initially opposed these changes, 
the company explained that they are putting 
in place systems to guarantee minimum 
payment levels for drivers. They also say that 
if the amount the drivers make on the road is 
not what they expect, they will reassess the 
new price. This is attractive flexibility in an 
uncertain economy such as ours.

�� It offers, and reports generally confirm they 
deliver on their offerings, that consumers can 
hail an Uber within four minutes and that they 
are cheaper than other such services. They go 
further and claim that the service is therefore 
a reliable alternative to car ownership, which 

they see as a competitor. Uber’s calculations 
found the average business person could use 
Uber instead of a car and pay less than R4 000 
a month.

�� They hope to bring UberPool, a car-pooling 
option, to the platform soon. It is already 
operational in the US, china, India, London 
and Paris, where the model is doing very well, 
they claim. Uberpool allows passengers going 
from similar places to similar destinations to 
share a ride and split the cost. 

These offerings, coupled with pending legislative 
amendments to bring Uber under the legislative 
radar, is unlikely to dampen the threat felt by those 
in the ranks of the existing metered taxi operators.

ENTER LEgISLATIVE REgULATIoN
Amendments to national legislation is currently 
underway to attend to the regulatory issue. The 
National Land Transport Amendment Bill makes 
provision to allow for the use of a smartphone 
instead of a meter, as required in the current 
Act. This means that Uber operators will also be 
deemed to be “metered taxi” operators and must 
accordingly comply with regulations imposed by 
the NLTA, such as obtaining licences, and the like. 

This is not exactly what Uber had pushed for. It 
campaigned for an e-hailing sub-category to be 
included in the Bill, but the government rejected this.

Let’s hope this puts an end to the perception that 
Uber drivers enjoy an unfair competitive edge.

Amendments 
to national 
legislation is 
currently underway 
to attend to the 
regulatory issue. ’

‘
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Our law only allows for “ethical” surrogacy. 
ommissioning parents may not pay for 
the service of a surrogate (also known 

as commercial surrogacy), and there are various 
requirements that must be strictly fulfilled. 

The surrogate parenthood agreement is only valid 
if it is confirmed by a court and the court will not do 
so unless the agreement complies fully with all of the 
requirements of chapter 19 of the children’s Act, no. 38 
of 2005. 

South African law also requires a genetic link between 
the commissioning parent and the baby due to be 
born through the surrogate mother. Section 294 of the 
children’s Act states that no surrogate motherhood 
agreement is valid (and therefore cannot be confirmed 
by any court) unless the conception occurs by using the 
gametes (the male or female reproductive cells, ie sperm 
or ovum) of both commissioning parents, or, if biological, 
medical or other valid reasons prevent this, at least one 
of the commissioning parents. Where the commissioning 
parent is a single person, the gamete of that person is 
required for a lawful surrogate pregnancy.
The genetic link requirement was recently successfully 

challenged in the Pretoria high court. judge Anneli 
Basson presided in a hard-hitting debate regarding the 
ethics of allowing for surrogate parenthood without a 
genetic link. 

The First Applicant, who chose to remain anonymous, 
has a specific medical condition which renders her 
biologically unable to give birth to a child. her condition 
is permanent and irreversible and she is also unable to 
donate her own gametes. 

She is a prospective single parent, does not have a 
partner, and is not involved in a sexual relationship with a 
person who is able to make such a contribution. As such, 
she is completely unable to comply with the genetic 
link requirement. She was joined in her challenge by a 
second Applicant, the Surrogacy Advisory group. The 
case was opposed by the government in the person of 
the Minister of Social development.

The traditional values on which the genetic link 
requirement was based, assumed that it was important 

for a child’s psychological wellbeing to be genetically 
related to a parent. The government argued that it 
is against public policy to allow a child to be created 
without any such link and that a parent could more easily 
walk away from such a child.

The main thrust of the Applicants’ argument 
concerned the values which are enshrined in South 
African’s constitution, in particular the right to equality, 
dignity, autonomy, privacy and reproductive healthcare. 

The Applicants further argued that, not only does 
empirical data and modern psychological opinion 
confirm that a genetic link between a parent and child is 
no longer central to the concept of a family, but limiting 
surrogacy to those where it is possible for a genetic link 
to be in place also amounts to unfair discrimination. It 
leaves those prospective parents without any method of 
becoming parents, other than adoption.

judge Basson ruled that the genetic link requirement 
is inconsistent with the constitution and is therefore 
invalid. 

however, in order for a constitutional finding of a high 
court to be implemented, it has to be confirmed by the 
constitutional court. The application was made to the 
constitutional court last month and further vigorous 
debate ensued. 

judgement has been reserved and is eagerly awaited.

SURROGACY
a nEW POssIbILITY 
By Shereen Volks

Six years ago 
the children’s 
Act came into 
force, defining 

the legal 
requirements 

for surrogacy in 
South Africa. 

‘South African 
law also requires 

a genetic link 
between the 

commissioning 
parent and the 
baby due to be 

born through 
the surrogate 

mother. ’
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In a recent matter in the high court in Pretoria, the court 
was required to interpret and apply section 61 of the consumer 
Protection Act (cPA).

The court’s wide 
interpretation of 
the meaning of 
‘consumer’ in the 
CPA, enlarges the 
protection provided 
to the public in terms 
of the Act. ’

‘

By Dawid du Plessis

The case was the dispute in halstead-cleak v 
Eskom holdings Ltd, in which halstead-cleak 
instituted a damages action against Eskom after 
coming into contact with a low hanging power line 
spanning a footpath. he sustained severe full-
thickness electrical burns to his right forehead and 
burn wounds to his chest and legs. At the time of 
the incident, halstead-cleak was a cyclist enjoying 
a social ride in nature and Eskom was responsible 
for the line in question.

STRIcT LIABILITy
The initial aspect dealt with in the judgment was 
the specific question whether section 61 of the 
cPA was applicable to the facts. This section 
provides for so-called “strict liability” (ie liability 
even in the absence of negligence) on the side 
of the producer, importer, distributor or retailer of 
any goods, in certain circumstances. It determines 
that each of the producer, importer, distributor or 
retailer of a particular product is strictly liable for any 
harm caused where that product was unsafe, had 
a product failure, defect or hazard or was provided 
with inadequate instructions or warnings in relation 
to any hazard arising from or associated with the 
use of the product. Each of the producer, importer, 
distributor and retailer of the product is jointly and 
severally liable. 

As such, a person who suffers harm from a 
defective product can bring a claim against any 
person in the supply chain. 

A particular supplier such as a distributor 
who supplies unsafe product or a product with 
insufficient warnings may, however, escape liability 
if he can show that the product characteristic 
that made the product unsafe, the defect or the 
hazard, was not present at the time that he sold 
or otherwise supplied the goods in question or, 
in the case of a distributor or retailer of products 
who is not engaged in manufacturing or importing 
products, if it is unreasonable to have expected that 
distributor or retailer to have discovered a problem 
with the products, having regard to the role played 
by that person in marketing them. 

Therefore, although a person who claims 
damages due to the supply of an unsafe, defective 
or hazardous product is not required to prove 
negligence on the side of the manufacturer or 
other person in the supply chain in manufacturing 
or supplying the goods in question, the claimant will 
still have to prove , on the basis of section 61 of the 

cPA, the existence of a defect, unsafe characteristic 
or hazard in the product and will have to prove that 
this was the cause of the harm suffered.

ThE jUdgMENT
The parties agreed beforehand that in the present 
matter only the aspect of the applicability of the cPA 
would be determined. other factors, such as possible 
contributory negligence on the side of halstead-
cleak, would stand over for later determination, if 
necessary. Also, were it found that section 61 of 
the cPA was not applicable, the delictual liability of 
Eskom will then be investigated separately.

ESKoM hELd BoUNd UNdER STRIcT 
LIABILITy cLAUSE
The cycling activity was far removed from any 
agreement entered into between a consumer 
and supplier, as contemplated in the consumer 
Protection Act. This formed the basis of Eskom’s 
argument. Notwithstanding, the court held that the 
fact that Eskom was a ‘producer’ and a ‘retailer’ 
in respect of electricity supplied, to consumers in 
general, did not mean that a ‘consumer’ had to be 
the injured party in this instance. he noted that the 
spirit and purpose of the Act that requires redress 
for ‘any person’, means that in a scenario such as 
the present, Eskom should be held liable under 
section 61 of the cPA.

In other words, even though the injured party had 
no contractual relationship with the defendant and 
had no intention to make use of the defendant’s 
‘goods’, he qualifies for consumer protection as 

provided in the Act.

coNSEQUENcE oF WIdE 
INTERPRETATIoN
The court’s wide interpretation of the meaning 
of ‘consumer’ in the cPA, enlarges the protection 
provided to the public in terms of the Act. 
conversely, the risk of liability for producers, 
importers, distributors and retailers has been 
materially increased. 

It is indicated that the judgement is subject to an 
appeal. The findings of the high court will hence 
not be the last word on this issue and we eagerly 
await the further clarification which a court of 
appeal may bring about.

nO nEGLIGEncE 
buT LIabLE FOR InJuRIEs 
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Section 2 makes further provision that the Act 
seeks to promote and maintain competition 
in South Africa by providing consumers 

with competitive prices and product choices. having 
said this, it has recently come to pass that public 
and private schools (Schools) may be contravening 
the Act by entering into exclusivity agreements with 
school uniform suppliers (Suppliers). 

The essence of the issue pertains to Schools 
having agreed to enter into exclusivity agreements 
with Suppliers which, as a consequence, has 
the possible effect of substantially preventing 
or lessening competition in the supply of school 
uniforms market. Parents’ choices as to where they 
can purchase school uniforms are restricted and the 
(increased) purchase price of such uniforms can be 
dictated to the prejudice of parents by these Suppliers.

The Act regulates two forms of restrictive 
practices, namely horizontal relationships (set forth 
in section 4 of the Act) and vertical relationships 
(set forth in section 5 of the Act). The relationship 
between the Schools and the Suppliers is not one 
of competitors inter se and cannot be regulated 
and said to fall under section 4 of the Act. given 
the nature of the relationship between the Schools, 
as consumer, and the Suppliers, as supplier, the 
provisions of section 5 of the Act require further 
investigation to determine the effect of these 
exclusivity agreements.

SEcTIoN 5 oF ThE AcT 
REcoRdS ThAT:

“(1) An agreement between parties in a 
vertical relationship is prohibited if it has the 
effect of substantially preventing or lessening 
competition in a market, unless a party to the 
agreement can prove that any technological, 
efficiency or other pro-competitive, gain resulting 
from that agreement outweighs that effect. 

(2) The practice of minimum resale price 
maintenance is prohibited. 

(3) Despite subsection (2), a supplier or 
producer may recommend a minimum resale 
price to the reseller of a good or service 

provided- (a) the supplier or producer 
makes it clear to the reseller that the 
recommendation is not binding; and (b) if the 
product has its price stated on it, the words 
“recommended price” appear next to the 
stated price”

consideration is now to be afforded as to whether 
the exclusivity agreements between Schools and 
Suppliers have “the effect of substantially preventing 
or lessening competition in a market”. Before one 
can even begin exploring this aspect any further, 
it is important that one is able to identify the area 
of “market” which is being affected. The “market” 
in one area may not be the same as the “market” 
in another area. By way of example, the “market” 
in cape Town and the “market” in johannesburg 
may be completely different, with regard being had 
to the pricing of school uniforms in those areas 
and the type and number of schools (i.e. private or 
public). There are various factors which need to be 
taken into consideration in identifying the market, 
such as whether the Schools are able to raise 
finance within the market, the production capacities 
and technological advantages of each party to the 
exclusivity agreement, each party’s respective ability 
to bear risk without facing insolvency, and their 
respective ability to raise finance.

It would require a significant amount of evidence 
to be led in order to prove that the exclusivity 
agreement has the effect of substantially preventing 
or lessening competition in the indentified 
market. The onus would be on parents, as end 
consumers, to prove that their rights to competitive 
prices and product choices are not only being 
restricted, but that such exclusivity agreements 
are also substantially preventing competition 
in the indentified market and in this regard 
overwhelming evidence, based on substantial 
research, would need to be tabulated. That said, 
although section 5(1) is an outright prohibition on 
anti – competitive conduct, it can be countered 
by a party to the exclusivity agreement by proving 
that the “technological, efficiency or other pro-
competitive, gain resulting from that agreement 
outweighs that effect”. In this regard and provided 

SUPPLY OF SCHOOL CLOTHING 
— MORE Than JusT schOOLYaRD TacTIcs 

It is recorded in 
the preamble of 
the competition 

Act, No. 89 of 
1998 (the Act) 
that its purpose 

is to regulate 
and facilitate 

an efficient and 
competitive 

economic 
environment.

By Andreas Tsangarakis
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uPhaWu cOMMunITY 
DEVELOPMEnT REaDInG cLub 
By Hanlie Walker

Schools and 
Suppliers and 
parents of these 
children should be 
afforded the right 
to freely choose 
the prices they pay 
in relation to the 
products which 
they purchase. ’

‘

This year’s project is a Reading club and the first 
goal is to create a reading room where facilitators 
can run reading programs for the youth of the 

Samora Machel informal settlement in Philippi. 
Mondeka’s research shows that children from 
impoverished communities such as this would greatly 
benefit from productive ways to pass their time 
after school, the lack of which leave these children 
vulnerable to negative elements like gangs, drugs and 
abuse. Improving their reading skills, providing access 
to literature, creating a love for reading and instilling 
a reading culture in these children give them a sense 
of self and their place in the world and helps them to 
complete their formal education.

To create the first of hopefully many reading 
rooms, they need:

�� a large converted shipping container, which will 
be stocked with 

�� books , toys and shelving;
�� chairs and large cushions to sit on;
�� paint and carpets/mats to make it cozy;
�� a pc or laptop with internet access; and
�� nutrition such as sandwiches and soup.

The success of this project relies on your generosity. 
Mondeka has applied for a NPo certificate to enable 
donors to declare their donations for tax purposes.  
If you would like to make a donation or would like  
to get involved in other ways, please contact 
Mondeka at 081 474 3010/073 7424 861 or  
mondekam@stbb.co.za

only that the exclusivity agreement with Suppliers 
are found to fall within the prohibition set forth in 
section 5 (1) of the Act then, and in such instance, 
the Schools would be able to justify the exclusivity 
agreements by presenting evidence reflecting that 
the (i) technological gain, or (ii) efficiency gain or (iii) 
pro competitive gain resulting from the exclusivity 
agreement outweighs the effect of the prevention or 
lessening of competition in the indentified market. 
If the Schools can prove any of the aforementioned 
gains, the exclusivity agreement with the Suppliers 
would continue with full force and effect. 

In light of recent campaigns linked to education, 
such as #FeesMustFall, the issue arising in respect 

of these exclusivity agreements, and the potential 
impact they may have on the competition market, 
has never been more relevant than what it is now. It 
is common cause that fees for education are being 
requested to be reduced in South Africa. children 
should not be denied the opportunity to partake in 
education as a result of schoolyard tactics adopted 
by Schools and Suppliers and parents of these 
children should be afforded the right to freely choose 
the prices they pay in relation to the products which 
they purchase. The matter has been raised with 
the national Education department and School 
governing Bodies for further discussion and we 
hope for a determination to be forthcoming soon.

Towards the end of last year we introduced you to STBB employee 
Mondeka Mabibini, a cleaner at our cape Town office, whose 
community outreach project happy Feet for Brilliant Minds collected 
more than 300 pairs of school shoes for underprivileged school 
children in rural Eastern cape.
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The success of the new E-Vault service is, in part, 
evidenced by the fact that other firms are following 
suit in addressing clients’ need for modern safe-
keeping of records. 

our E-Vault storage system offers our clients 
secure electronic archiving of legal and private 
documents, completely modernizing the old system 
of archiving paper documents in a physical storage 
facility at a fraction of the old system’s cost. 

A once-off nominal fee gives clients access to 
their STBB folder to which we upload documents 
relating to their transaction with us (such as 
title deeds, mortgage bonds and antenuptial 
agreements) and also gives access to a personal 
folder to which the client has sole access for the 

uploading of share certificates, marriage certificate, 
birth certificate and any other private documents of 
which they wish to keep a secure electronic copy. 
Many clients use their vaults to also keep record 
of receipts relating to capital improvements to their 
homes, for eventual use when capital gains tax 
liability is calculated on the sale of their home. Both 
client folders in the E-Vault are instantly accessible 
to the client, whenever, wherever, with their secure 
and private log-in details.

The E-Vault service initiative compliments STBB’s 
continuous drive to offer exceptional client service. 
We are proud of the positive feedback from clients. 

STBB’s recently launched E-Vault service has been warmly 
welcomed by clients because of its unique practical solution for 
document safe-keeping.

E-VAULT
UPDATE
By Hanlie Walker

YOUR 
PERSONAL
E-VAULT


