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The commercial need for indemnities is obvious 
as service providers, in order to stay afloat, 
need to cap their liability for things that can go 

wrong. There are important considerations to take into 
account to balance the supplier’s concerns with the 
reasonable expectations of consumers and society at 
large. The law prescribes to those requiring indemnity 
forms that “just because you get someone to sign a 

form saying they won’t sue you, doesn’t mean you now 
have no responsibilities towards that person and the 
law will always be on your side.” The indemnity form 
generally makes the supplier’s position stronger, but it 
does not automatically mean the person who ends up 
injured or who sustained losses can never sue.

In the next few paragraphs we will look at some 
exclusions as well as requirements for binding indemnities.  

By Maryna Botha

Indemnities are a common feature of modern life. Whether you allow 
your child to attend a school outing to a local museum, decide to  
take part in a potentially dangerous activity such as bungee jumping,  
or park your vehicle on premises, some form of indemnity or 
acceptance of risk vis-à-vis the service provider is often involved.

Flirting with risk: 
liABilitY in sPitE 
OF inDEMnitY

inside
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Liability in spite of indemnity

Only the lease (‘huur) gaat voor 
koop’, nothing more 

The rental housing amendment ACT 
34 of 2014 - unnecessarily formalistic, 

or a step in the right direction?

Is your will properly drafted, valid 
and up to date?

The use of proper baby seats in 
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ShArk-CAge dIvIng judgmenT 
And IndemnITy AgAInST CLAIm FOr 
WrOngFuL deATh 
The relevance of an indemnity against a claim for 
wrongful death was one of the issues that was 
considered in the recent finding of the Western Cape 
high Court in the matter of Tallman v mv “Shark Team”. 
The history to the matter, retold in the court papers, was 
that at about 07h30 on Sunday 13 April 2008 a shark-
cage diving vessel, “Shark Team”, set out from kleinbaai 
(near gansbaai), taking a party of ten tourists to sea 
on a shark viewing expedition. A little over two hours 
after departure, while the vessel was at anchor with 
a videographer in the shark cage attached to its side, 
it was struck by a large wave which caused it to capsize.  
Three of the tourists on board drowned. One of them 
was the husband of the plaintiff (mrs Tallman). She 
subsequently issued summons against the shark-diving 
vessel company and its employee, the skipper, for  
r24 million damages suffered as a result of her 
husband’s death.

Prior to departure, mr Tallman had entered into 
a contract, part of which included an indemnity 
form in which he stated that he was “releasing 
any claims” he had against the vessel operating 
company or its employees arising, amongst other 
things, from “wrongful death”. 

Wrongful death did occur with the Court finding, 
on the facts, that the skipper was negligent 
because he failed to take reasonable notice of the 
deterioration in sailing conditions and to implement 
steps to move the boat to safety in the large swell 
as a reasonable man would have done. The court 
found that the negligence was connected to the 
vessel capsizing and, as a result, to the deaths. 

The vessel operating company was held to be 
vicariously liable. The court maintained that owners 
of such vessels could not leave the responsibility 
for the safety of their clients to the skippers of their 
boats. There must at the very least be policies in 
place dealing with safety rules and issues.

One newspaper reporting on the finding in the 
Tallman matter stated that the court ruled that 
“shark-cage diving operators may no longer hide 
behind the indemnity documents they make 
their clients sign”. Although this was not what 
was actually decided with regard to the role of 
indemnities, the case highlights an important 
exclusion that applies in respect of indemnities 
being that, in South African law, a dependant’s 

action is not compromised by an indemnity  
or waiver given by a deceased. mrs Tallman’s claim 
for damages was therefore not excluded by the fact 
that her husband signed the indemnity. (As a result, 
the court did not make a finding on the reach of the 
indemnity on the facts of this matter.)

IndemnITIeS AFTer The 
COnSumer PrOTeCTIOn ACT
General
Other than a prohibition of disclaimers and 
indemnities in respect of gross negligence,  
the Consumer Protection Act does not forbid  
the use of disclaimers and indemnities.  
however, the Act allows consumers to challenge 
disclaimers and indemnities in circumstances 
where the supplier did not adequately heed the 
consumer’s rights, whether in substance or in form. 
The following is relevant:

��  The Act prohibits suppliers from requiring 
consumers to enter into contracts on terms  
that are unfair, unreasonable or unjust,  
or to waive any rights on terms that are unfair, 
unreasonable or unjust. 

��  A term is unfair, unreasonable or unjust if, 
amongst other things, it is excessively one-
sided in favour of any person other than the 
consumer or the terms of the transaction or 
agreement are so adverse to the consumer  
as to be inequitable. 

��  The existence, nature and effect of a provision 
containing an indemnity must be drawn to  
the attention of the consumer in plain language.  
he must, in other words, be made aware of 
what the risks are in words or images that he 
can reasonably be expected to grasp.

��  The consumer must sign/be made aware of 
the indemnity before he commences with the 
activity, enters or gains access to the facility  
or is required to pay for the transaction.  
(For example, a shopping centre must therefore 
have indemnity signs at the entrance to the 
centre and not only on the inside itself.)

more stringent requirements apply where there are 
risks of an unusual character.
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dISPLAy OF A dISCLAImer
Although decided before the Consumer Protection 
Act became effective, the facts in the 2009 matter 
jacobs v Imperial group reflect the requirement 
that indemnities must be in plain language and 
brought to the attention of a consumer. 

The facts of this matter were that mr jacobs 
requested his brother-in-law to take his motor 
vehicle in for repairs at Imperial. At the service 
centre a disclaimer was displayed prominently, 
reading “vehicles are left at owners’ risk”  
(the owner’s risk notice).

As bad luck would have it, the vehicle was stolen 
while in Imperial’s custody. jacobs instituted action 
against them, arguing that he was not bound by 
the owners’ risk clause notice as he never saw it 
and that his brother-in-law did not have authority 
to bind him thereto. Imperial relied solely on the 
owners’ risk notice to escape liability.

The Court found that jacobs’ brother-in-law had 
the necessary authority to conclude the contract.  
On the facts, there was no evidence to suggest 
that the brother-in-law’s authority was limited: 
when handing over the motor vehicle and signing 
the necessary paperwork, there was nothing 
circumscribing his authority. Imperial was therefore 
justified in relying on the brother-in-law’s conduct 
which evinced all the attributes of actual authority.

Of relevance was the principle that the law,  
as a general rule, “concerns itself with the external 

manifestations, and not the workings, of the minds of 
parties to a contract.” In circumstances where there 
was a disclaimer that sufficiently reasonably brought 
to the customer’s attention (and to the brother-in-
law’s attention) the existence of the owners’ risk 
notice, the indemnity applied and was valid. It was 
prominently displayed in clear and unambiguous 
terms and on notice boards at Imperial’s passenger 
vehicle office, at the entrance to the reception and at 
the cashier’s window. That was more than sufficiently 
reasonable. The fact that the brother-in-law did not 
see it did not assist jacobs.

COnCLuSIOn 
The law is particular in how it deals with indemnities. 
Service providers relying on the protection of an 
indemnity need to be aware of the applicable 
principles and need to ensure that, with regard to 
such disclaimers and indemnities, they comply with 
Consumer Protection Act and legal principles.  
This includes that: 

��  The wording is in accordance with the plain  
and understandable language provisions of  
the Consumer Protection Act.

��  Compliance with the formal requirements of 
the Act regarding display of the notices, where 
these are displayed and not signed individually.

��  Appropriate protocols should be in place 
to ensure that the fact, nature and effect 
of notices are drawn to the attention of the 
consumer and the formal requirements of  
the Act regarding notices are complied with.

‘Service providers  
relying on the 
protection of an 
indemnity need to 
be aware  
of the applicable 
principles and 
need to ensure 
that, with regard to 
such disclaimers 
and indemnities, 
they comply 
with Consumer 
Protection Act and 
legal principles. ’
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The maxim ‘huur gaat voor koop’ is generally 
familiar to all property law practitioners, 
and probably equally well-known amongst 

landlords and tenants alike. 
The essence of the maxim in our law is that 

the tenant is protected against the rights of third 
parties that vested later in time than the rights of 
the tenant. It is particularly relevant in the context 
of agreements for the sale of land that is leased, 
where the purchaser is desirous to evict a tenant 
before the expiry of the existing lease.

hOW The mAxIm APPLIeS
It is often said that in terms of this maxim, the 
purchaser ‘steps into the shoes’ of the landlord. 
What in fact happens, notes our Supreme Court 
Appeal, is the following:

“The purchaser (new owner) is substituted ex 
lege for the original lessor and the latter falls 
out of the picture. On being so substituted, the 
new owner acquires by operation of law all the 
rights of the original lessor under the lease. 
At the same time the new owner is obliged 
to recognise the lessee and to permit him to 
continue to occupy the leased premises in 
terms of the lease, provided that he (the lessee) 
continues to pay the rent and otherwise to 
observe his obligations under the lease. The 
lessee, in turn, is also bound by the lease and, 
provided that the new owner recognises his 
rights, does not have any option, or right of 
election, to resile from the contract.” 1

Our Courts have held that the protection offered 
by the maxim is of a sui generis nature, in other 
words, it is unique in that there is no cession 

of rights between the parties. The purchaser 
automatically, ex lege, steps into the shoes of  
the seller and a relationship is established 
between the purchaser and the tenant. 

The exact content of the protection afforded 
by this rule of our law can, however, still leave 
a tenant (or other party relying on the maxim) 

on his back foot. This is because of the less 
commonly appreciated limitations that may 
find application in a given scenario.

For example, assuming that landlord  
A sells to x his property which he is leasing 

to B, it is clear that the maxim will protect the rights 
of B so that the lease remains in place after the sale 
of the property to x. however, if the lease contained, 
for example, an option to purchase the property or 
a clause regulating the payment of commission to 
the leasing agent used by the landlord (being A at 

the time), would such provisions also be covered by 
this maxim so that it forms part of the substituted 
agreement that comes into existence between the 
tenant and the purchaser?

WhAT IS PrOTeCTed By The mAxIm? 
The protection afforded relates to the essential 
elements of the lease relationship between the 
parties: the tenant is liable to pay rent to the 
purchaser (landlord) and the purchaser, in turn, must 
allow the tenant to remain in undisturbed, quiet 
occupation of the premises for the duration of the 
lease period. The protection includes the natural 
consequences of the lease agreement such as the 
right to claim moneys owing from the lease by the 
tenant or the tenant’s surety in the event of the 
tenant’s failure to pay. 2

exTenT OF The PrOTeCTIOn
All the rights and obligations in terms of the various 
provisions of the existing lease agreement are not, 
without more, protected under the maxim huur gaat 
voor koop. The limitation is expressed as follows: 
“ [A] purchaser is bound on it [the lease] by the 
doctrine of huur gaat voor koop, and bound also by 
all its material terms.” (Our emphasis) This means 
that the maxim only transfers rights that are the 
usual incidences of the direct relationship between 
the landlord and the tenant, but goes no further, as 
the discussion in the following paragraphs shows.

��  Option to purchase included in original 
lease agreement 
In Spearhead Property Holdings v E & D 
Motors (2010) the Court held that an option 
to purchase the leased premises is not an 
integral part of the landlord-tenant relationship 
in respect of which the huur gaat voor koop 
rule operates. Thus the Court disallowed a 
claim by a tenant against the (new) property 
owner to exercise an option to purchase the 
leased property that was contained in the 
original lease agreement (entered into with 
the erstwhile owner of the leased property). 
The Court noted that a tenant who seeks to 
exercise an option to purchase will usually 
have to do so against the grantor of the option.

however, in line with the doctrine of notice, were 
the purchaser made aware of the existence of the 
option at the time of contracting, the doctrine of 
notice may allow the tenant to claim transfer of  
the property from the purchaser.

OnLY ThE LEasE 
(‘hUUr) gAAt VOOr kOOP’, 
nOThInG MORE
By Hanlie ferreira
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The essence of the 
maxim in our law 
is that the tenant is 
protected against the 
rights of third parties 
that vested later in 
time than the rights 
of the tenant. ’

‘

��  Enrichment claims 
The huur gaat voor koop maxim does not grant  
a tenant the same rights against the purchaser 
in respect of improvements to the leased 
property as he would have had against the 
erstwhile landlord (seller of the property). 3  

This is because the purchaser is not the party 
that was enriched. Were it possible for the 
tenant to prove that the purchaser had paid less 
for the property because the latter contemplated 
an enrichment action by the tenant, a possible 
claim for enrichment may exist. 4

��  Execution sales and prior real rights 
If leased property is subject to a prior real 
right, such as a mortgage bond registered 
before the lease was concluded, then such 
right may trump the huur gaat voor koop 
rule where the property is sold in execution. 
This is because the property must in such 
circumstances first be put up for auction, 
subject to the lease; but if the highest bid 
is not enough to cover the outstanding debt 
owed to the bank, the bank may insist that  
the property be auctioned free from the lease.  
The election is at the discretion of the bank. 

This is also the procedure in the case of the sale 
by a liquidator in an insolvent estate, but in such an 
instance the election to sell the property free from 
the lease remains with the bank (as holder of the 
real right) and not the liquidator. 5 In other words, 
if the mortgaged property realises proceeds that 
are enough to discharge the mortgagee’s debt 
in full, a liquidator has no option but to sell the 
property subject to the existing lease agreement. 
however if the proceeds realised in the sale are not 
sufficient to discharge the mortgagee’s debt in full, 
it is solely within the discretion of the mortgagee 
to uphold the existing lease when selling or insist 
that the sale excluding the lease agreement be 
concluded. neither the liquidator nor other creditors 
have the right to exercise this election or force the 
mortgagee to exercise its election either way. 6

��  Sureties 
Sureties do remain bound to the new 
purchaser in terms of the suretyship 
agreement, should the tenant fail to make 
payment as provided for in the lease. This is 
as a consequence of the fact that the seller is 
substituted by the purchaser under the huur 
gaat voor koop maxim, as the purchaser (new 
landlord) acquires all the rights that the seller 
had against sureties, and a cession of such 
rights is therefore not required. 

��  Leasing agent’s commission, as provided 
for in the lease agreement 
Lease agreements that are entered into with 
the assistance of a letting agent, often include 
a clause that makes commission payable on  
a monthly basis as part of the rental amount, 
or as a once-off payment on conclusion 
and/or renewal of the lease. Such liability 
to pay commission is generally not seen as 
‘material’ to the landlord-tenant relationship, 
but are ancillary rights, not protected by the 
maxim. In such instances it would be advisable 
for a seller, agent (in terms of the lease) and 
new purchaser to arrange their obligations 
separately to avoid unnecessary uncertainty 
and litigation.

COnCLuSIOn 
It is trite that the rights of a tenant are protected on 
alienation of the leased property by virtue of the 
huur gaat voor koop rule. This rule stipulates that 
where a property sold was subject to a lease, the 
purchaser is automatically substituted as lessor 
under the lease agreement in the place of the seller, 
and no cession of rights is required. In this way the 
purchaser acquires all the rights that the seller had 
in terms of the lease, except for collateral rights 
unconnected with the lease. It is accordingly 
important, when seeking to rely on this maxim, to 
establish whether the right relied on, is material to or 
relate to the lessee’s real right of occupation for 
purposes of protection under the huur gaat voor 
koop rule. If not, reliance on the huur gaat voor koop 
rule may prove misplaced.

1 genna-Wae Properties (Pty) Ltd v medio-Tronics (natal) (Pty) Ltd

2 mignoel Properties (Pty) Ltd v kneebone

3 Smith, eviction and rental Claims: A Practical guide, p11-3

4 Supra

5 Timm v kay and Another 

6 moneyline 340 (Proprietary) Limited v Stiflfontein 
 een-Stop vultstasie CC t/a engen Quick Stop and Another
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ALL LeASeS TO Be In WrITIng 
Arguably the most drastic amendment to the current 
legislation is that landlords and tenants will no 
longer have the option of entering into verbal lease 
agreements. All lease agreements must in future be 
concluded in writing.

The minister of human Settlements is required 
to develop a pro-forma lease agreement in all 11 
official languages, which is to contain the minimum 
requirements and to be used as a guideline by 
landlords and tenants.

AddITIOnAL rIghTS And 
OBLIgATIOnS FOr TenAnTS
The provisions which dealt generally with the 
relationship between the landlord and tenant, and 
the minimum requirements of a lease agreement, 
have essentially been maintained in the Amendment 
Act, however, they are listed as ‘rights and 
obligations’. 

The majority of the tenant’s rights and obligations 
included in the Amendment Act emanate from 
section 5 of the rental housing Act 50 of 1999 
(“the Principal Act”), however, there are a few 
noteworthy additions which will undoubtedly be the 
source of disputes in the foreseeable future. 

For example: 

��  s4A(8) ‘The tenant is liable for rental and other 
costs agreed upon in the lease upon the due 
date, but for costs other than those agreed to in 
the lease, the tenant is only liable upon proof of 
factual expenditure by the landlord’.

This subsection seems to protect the tenant from 
unjust or exorbitant charges which landlords may 
have levied in the past in respect of, for example so-
called administrator fees.

��  section 4A(9) ‘A tenant may not sublet a dwelling 
without the consent of the landlord, which 
consent may not be unreasonably withheld’. 

This subsection could create the uncomfortable 
position that any tenant may feel entitled to sub-
let the leased premises, barring a reasonable 
explanation by the landlord.

AddITIOnAL rIghTS And 
OBLIgATIOnS OF The LAndLOrd
Similar to that of the tenant, the rights and 
obligations of the landlord have remained similar, 
save for a few additions:

thE rEntAl hOUsing 
AMEnDMEnt ACt 35 OF 2014 
unnEcEssaRILY FORMaLIsTIc,  
OR a sTEP In ThE RIGhT DIREcTIOn?

By Justin Hamers

On 5 november 2014 President jacob Zuma assented to  
the rental housing Amendment Act 35 of 2014 (“the Amendment 
Act”), bringing about various amendments to current legislation,  
as well as developing the common law as regards certain 
formalities governing the relationship between a landlord and 
tenant. As with the introduction of any new legislation, the burning 
question arises: “How does this affect me?”.
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As with the 
introduction of any 
new legislation, the 
burning question 
arises: “How does 
this affect me?”. ’

‘

��  section 4B(1)(d) stipulates that the rental 
deposit, together with the accrued interest, 
shall not form part of the landlord’s deceased  
or insolvent estate in the event of death  
or insolvency;

��  section 4B(11) ‘A landlord must provide a 
tenant with a dwelling that is in a habitable 
condition, as well as maintain the existing 
structure of the dwelling and where possible 
facilitate the provision of basic services to the 
dwelling’.

The definition of ‘habitable’ refers to a dwelling 
which is safe and suitable for living and includes  
the following:

��  a) Adequate space;

��  b)  Protection from the elements and other  
health threats;

��  c)  Physical safety of the tenant, his/her  
household and his/her visitors;

��  d) A structurally sound building.

It is evident that the above definition, read together 
with s4B(11), creates various interpretation issues, 
especially having regard to the general living 
conditions of many South Africans.

AdmInISTrATIve AmendmenTS
Welcome additions to the administrative aspects 
of the Principal Act include the establishing of a 
rental housing Tribunal in every province within 
one year of the commencement of the Amendment 
Act and the establishing of a rental housing 
Information Office in every municipality in

the republic.

neW reguLATIOnS
The minister must issue regulations within  
12 months of the commencement date regulating 
inter alia the norms and standards relating to  
the following:

��  terms and conditions of a lease agreement;

��  safety, health and hygiene;

��  basic living conditions including access to  
basic services;

��  size;

��  overcrowding; and 

��  affordability.

In addition to the above, the minister must impose 
regulations which regulate the calculation method 
for escalation of rental amounts and the maximum 
rate of deposits which may be payable in respect of 
a dwelling. The aforesaid regulations may, however, 
differ per geographical area.

APPeAL PrOCedure In The 
TrIBunAL
From a practical aspect, the Amendment Act has 
created an appeal process in the Tribunal for 
aggrieved landlords or tenants who are dissatisfied 
with the Tribunal’s finding. A maximum period of  
30 days has been set for finalisation of these 
appeals from the date of referral from the meC 
to an appointed panel, which should assist in 
preventing lengthy delays or an abuse of the 
process.

It is evident that the rental industry will be 
severely affected by the Amendment Act, seemingly 
to the benefit of the average tenant. however,  
the extent thereof will not be clear until the 
requisite regulations and forms have been 
published by the minister. 

The Amendment Act will come into operation on 
a date still to be determined by the President by 
proclamation in the government gazette.
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E veryone who owns assets should have a will.  
It doesn’t matter whether your estate is worth 
r1 000 or r1 000 000, when you depart 

this earth someone has to inherit same and it is your 
legal right to choose who that will be. By exercising 
this choice you ensure not only that the right persons 
benefit, but also that you have made provision for 
those dependant on you in a way that will avoid 
the many legal complications which arise if you die 
intestate - that is, without a will.

Once a decision has been made by you that you 
wish to have a will, what is the best way to go about it? 

As an attorney who has specialised in this field of 
law for many years, I would very strongly advise that 
you do not purchase a printed will form from your 
local stationers. I have seen a multitude of this kind 
of will rendered invalid as a result of bad drafting and 
non compliance with the legal formalities. Another 
mistake is to try and draw your will yourself, possibly 
using someone else’s will as an example. For a start 
you most probably don’t know whether the will you 
are copying from has been correctly drafted, and 
secondly, what is correct for someone else is not 
necessarily right for you. In this electronic age it is 
also possible to process your will on the Internet. 
Some websites offering this service are more 
comprehensive than others but, if you consider the 
issues which I raise below, most if not all websites 
fall short of being sufficiently interactive to give you 
all the answers which you need. They also presume 
that you know enough about the law to know which 
of their multiple choices to select and what is best for 
your personal circumstances.

The best way forward is to approach a professional 
who specialises in the preparation of wills and who 
can not only draft your will for you, but who can also 
answer all your questions so that you have complete 
peace of mind about your decisions. There are many 
aspects to consider apart from your actual choice of 
beneficiaries, for example:- 

��  Who should you appoint as your executor? 
Should you choose a family member or a 
professional person, or both jointly? What are  
the duties of an executor and what is the best 
way of ensuring that the fees payable to whoever 
is administering your estate can be negotiated? 

��  If you have a descendant who may be under 
the age of majority at the date of your death, 
should you create a trust which will manage 
the inheritance for the beneficiary until he is 
old enough to be able to take control of same 
himself? how do trusts work? Who should be  

the trustees that will be responsible for the 
business of the trust?

��  Will your estate be liable for estate duty and/or 
capital gains tax? Is there any way to minimise 
your liability in this regard?

��  do you have the liquidity to settle the claims  
of your creditors and will there be sufficient left 
over to provide for the needs of your family? 
Is there perhaps a need for you to take out 
insurance cover?

��  If you have business interests, how will these  
be affected by your death and are there any steps 
which you need to take while you are alive to 
protect same?

��  If you are divorced and have maintenance 
obligations towards your former spouse and/or 
your children, how is this liability which is a valid 
claim against your estate going to be covered?

��  do you understand the nature of your retirement 
products such as pensions, group life insurance, 
provident funds, retirement and other annuities? 
have you nominated beneficiaries? do you know 
that these assets cannot be bequeathed in terms 
of your will?

��  do you know how the estate administration 
process works? how long will your heirs have 
to wait to receive their inheritances? Will your 
spouse be able to access money to live on?

unfortunately the preparation of wills and the 
giving of advice in relation thereto is not sufficiently 
regulated and there are many unqualified, 
inexperienced persons who may profess to be able 
to help you. you need to be careful and get some 
background on your advisor, make sure that he is a 
specialist in this field, preferably that other persons 
recommend him. Anyone who is giving you advice 
on your will should also be able to answer your 
questions on estate administration procedures as 
the two services go hand in hand.

It is best to do some research on the issues 
beforehand, perhaps on the internet, speaking to 
friends and family, reading articles in newspapers and 
magazines, so that you can have some understanding 
of the law and the issues involved. This will enable 
you to know what information is relevant and which 
questions to ask. It will also help you to some extent in 
assessing the quality of the advice which you are given.

Is YOuR WILL PROPERLY 
DRaFTED, VaLID anD uP TO DaTE?

Everyone who 
owns assets 

should have a will. 
It doesn’t matter 

whether your estate 
is worth R1 000 or 
R1 000 000, when 

you depart this 
earth someone has 
to inherit same and 
it is your legal right 
to choose who that 

will be.’

‘

By June Theron
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By Hanlie Walker

A tragic 
total of  
191 children 
were killed 
on roads in 
the Western 
Cape during 
2014 with 
127 of 
those being 
pedestrians, 
47 vehicle 
passengers, 
and the rest 
unknowns.’

‘A tragic total of 191 children were killed on roads  
in the Western Cape during 2014 with 127 of 
those being pedestrians, 47 vehicle passengers, 
and the rest unknowns.

Of the passengers under the age of ten, 58.3% 
were found outside their vehicles at the death sites, 
having been flung out. 

In a reported 80% of motor vehicle accident 
cases treated at the red Cross Children’s hospital 
the children were not wearing seatbelts.

hector eliott, chief director of the Western Cape’s 
Safely home campaign and road Safety  
Co-Ordination, said: 
“Children aged up to nine cannot possibly 
be expected to be responsible for buckling 
themselves in. Children who are properly 
buckled into an age-appropriate child seat will 
not be ejected from the vehicle in a collision. 
We are still working on data prior to 2013, but 
can confidently state that the majority of small 
child passengers dying on our roads –  
at very least 60 percent – are not being 
properly buckled up. It is widely accepted 
that an age-appropriate child seat or seatbelt 
doubles the chance of survival in a crash, so it 
is possible to say that at least half of the child 
passengers killed on the roads could have 
survived had they been properly restrained.

The current National Road Traffic Act is 
inadequate to protect children, and would not 
withstand a court challenge made in terms  
of South Africa’s international, constitutional 
and legal obligations to further the rights  
of children.”1

All backseat passengers were already obliged by 
law to wear a seatbelt, but until recently the law 
was strangely silent on babies and children up to 
the age of three. 

now the new legislation goes further – not only 
obliging parents to buckle up their kids, but to use 
proper, appropriately-sized seats for children of 
various age groups. 

The provincial road Traffic management 
coordinating committee’s legislation working 
group has tabled a proposal that would see the 
legislation include a very specific ‘child car seat 
schedule’, like those adopted by countries such 
as Australia, the uk, and soon China as well, 
prescribing age-appropriate safety items such as 
compulsory rear-facing baby seats for infants, and 
booster seats for toddlers and older children who 
are still too small to use an adult seatbelt. The new 
child car seat schedule also includes much tougher 
penalties if a child is not secured adequately. The 
proposal further includes additional prosecution 
and penalties if offences were committed while 
transporting children, such as driving under the 
influence of alcohol or drugs, excessive speeding,  
or recklessness. 

The provincial road Traffic management 
coordinating committee’s legislation working 
group includes the national Prosecuting Authority 
and technical, legal as well as law enforcement 
representatives. 

THE USE OF PROPER 
BABY SEATS IN CARS 
nOW cOMPuLsORY bY LaW

government has introduced legislation compelling parents to 
transport children in proper child seats as from 1 may 2015, as 
already required in the uk and Australia,in a bid to end senseless 
child deaths on the road.



10  |  Buchanan’s Brief  |  Issue 01 of 2015

thE UnEXPECtED 
sPEcIaL LEVY By Tiaan Smit

A ll sectional title property owners fear the 
unexpected special levy that may be raised 
from time to time by the trustees of the 

scheme - the fear of being hit with an excessive 
once-off bill in addition to the ongoing monthly 
levies which the owner is already paying. especially 
for those owners who are struggling financially, the 
raising of a special levy (whether it is in the form of 
a lump sum payment or monthly payments) may be 
detrimental. 

The same questions are constantly asked by 
sectional title property owners: What are the 
special levies for? Is it really necessary? do 
Trustees have the right to make me pay a vast 
amount of levies without consulting me? What if 
I cannot afford the special levies? The majority of 
the answers to these questions can be found in 
the Sectional Titles Act 95 of 1986 as amended 
(“the Act”). It is thus extremely important for an 
owner and/or potential owner of a sectional title 
unit to understand the liabilities and responsibilities 
unique to this kind of property ownership.

Before purchasing a sectional title unit, a person 
should ensure that he/she is well accustomed with 
the rules and regulations that regulate sectional 
titles. It is astonishing at times to see how many 
people have owned a sectional title unit for a 
number of years, and yet remained unaware of the 
Act and rules that regulate a sectional title scheme.

WhAT Are SPeCIAL LevIeS?
Often owners believe that special levies have 
something in common with special resolutions or 
special general meetings and therefore believe 
that they are entitled to participate when it comes 
to the raising of these levies. This is not the case. 
general levies are based on a scheme’s annual 
budget and are raised by the body corporate at 
the annual general meeting. Special levies, on the 
other hand, are raised generally in the discretion of 
the trustees alone. 

The main financial and administrative obligations of a 
body corporate are set out in Section 37 and Section 
38 of the Act. Section 37(1)(a) of the Act states that 
a body corporate must establish, for administrative 
expenses, a fund. This fund should be sufficient in 
the opinion of the body corporate for the repairs, 
maintenance, management, payment of rates and 
taxes, payment of premiums of insurance, discharge 
of any duty or fulfilment of any other obligation of the 
body corporate, as well as the administration of the 
common property (including reasonable provision for 
future maintenance and repairs). 

Section 37(1)(j) further states that bodies 
corporate have a statutory duty to “properly” 
maintain the common property (including elevators) 
and to keep it in a state of good and serviceable 
repair. however, the Act does not define what 
“proper” maintenance is or “good and serviceable 
repair” and it is for the trustees and owners to 
use their discretion in determining the standard of 
repairs and maintenance. 

The Act gives a body corporate the authority to 
determine the amounts that must be raised (by 
levying contributions on owners in proportion to 
their participation quotas) in order to cover the 
aforesaid administrative expenses. This is dealt 
with in Prescribed management rule 31(4B) 
which states the following: “The trustees may from 
time to time, when necessary, make special levies 
upon the owners or call upon them to make special 
contributions in respect of all such expenses as 
are mentioned in rule 31(1) above (which are not 
included in any estimates made in terms of rule 
31(2) and such levies and contributions may be 
made payable in one sum or by such instalments 
and at such time or times as trustees shall think fit.”
Prescribed management rule 31(2) states 
that the body corporate shall approve, at every 
annual general meeting, the estimate income 
and expenditure referred to in rule 36, and shall 
determine the amount estimated to be required 
to be levied upon owners during the following 
financial year. 

The expense for which the special levy is 
raised must therefore not only be necessary, 
but it must also not have been included in the 
budget approved by the owners at the last 
Annual General Meeting. This is confirmed in 
Section 37(2B) of the Act, which defines “special 
contributions” as any contribution levied under 
subsection (1) other than contributions which 
arise from the approval of the estimate of income 
and expenditure at an annual general meeting of 
a body corporate, determined to be a contribution 
to be levied upon the owners during the ensuing 
financial year.
The Act does not define the term “necessary” and 
trustees are given discretion in the interpretation 
of these words. This often creates uncertainty 
on whether expenditure has to be incurred 
immediately, or whether it can be held over until 
the scheme’s budget for the next financial year. 
This may give rise to legal disputes between the 
body corporate and its individual members. 

essentially a special levy is raised to cover an 
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expense that was not included in the body 
corporate’s annual budget approved by the 
Agm. Trustees will for example not have the 
power to raise a special levy when a budgeted 
expense exceeds the approved estimate. 
even though special levies do not require 
the approval of all the members of the body 
corporate, the trustees must pass a resolution, 
which should be minuted, for them to be 
legally binding on all owners.

TruSTeeS’ POWer TO rAISe 
SPeCIAL LevIeS
On the face of it, it seems that trustees almost 
have unfettered power to raise special levies. 
In the Body Corporate of Fish Eagle v Group 
Twelve Investments 2003 (5) SA 414 WLd, 
the South gauteng high Court confirmed 
that the trustees alone can decide whether 
a special levy is necessary and the amount 
of that levy. In this matter an owner objected 
to the payment of a special levy, imposed 
by the trustees’ of the body corporate. The 
court held that according to Section 37(1)
(d) of the Act, one of the functions of a body 
corporate is to determine from time to time 
the amount to be raised for the purposes 
aforesaid. Furthermore, in accordance with 
Section 39(1) of the Act, the function of 
determining the amounts to be levied upon 
members of sectional title bodies corporate 
belongs to the trustees for the time being of 
the body corporate. The court further held that 
no member of the body corporate is entitled 
to dispute liability for the payment of levies on 
the ground that he/she thinks those levies  
are excessive. 

notwithstanding the aforementioned,  
the members of the body corporate are not 
completely left without any power. At an 
Agm the body corporate has the power, in 
terms of Section 39(1) of the Act, to impose 
restrictions on the trustees, or to direct the 
trustees to act in a certain way, provided these 
restrictions or directions are not contradictory 
to the Act, the Prescribed management 
rules, or Conduct rules. The body corporate 
can impose a restriction to limit the trustees’ 
power by determining that if the trustees want 
to spend more than a certain amount, they 
first have to call a special general meeting and 
vote accordingly. 

In practice then, it is possible for the body 

corporate to limit the trustees’ powers to a 
certain extent. Although the body corporate 
may not prevent the trustees from fulfilling 
their statutory obligations as envisaged in 
the Act, it can require the trustees to call a 
special general meeting before they spend 
more money, or undertake certain types of 
maintenance. not only will this requirement 
prevent trustees from imposing a special 
levy on owners without consultation, but the 
body corporate will be able to investigate the 
reason behind the raising of a special levy and 
whether same is necessary. 
It should be noted however that it is not the 
default position to call a special general 
meeting before raising a special levy. The 
owners must deliberately exercise their Section 
39(1) rights, failing which the trustees will still 
have the right to raise special levies without 
the consent and/or input of the owners. 
The trustees are bound by the Act and the 
Prescribed management rules at all times.

LIABILITy FOr LevIeS On 
TrAnSFer OF A SeCTIOnAL  
TITLe unIT
The liability provisions pertaining to the 
payment of a special levy are slightly different 
to the provisions that govern the liability for 
the ordinary levy. The registered owner of a 
unit at the time that a levy is raised, is liable to 
pay that levy. however, when a unit is in the 
process of being transferred, the liability for 
the annual levy shifts pro-rata from the seller, 
who was owner at the time of the trustees 
resolutions, to the purchaser, who has now 
become the new owner. The same is not true 
with regards to the liability of a special levy as 
set out in Section 37(2) below. 

Contributions levied by the trustees may 
be recovered from the person who was the 
owner of the unit at the time the special levy 
was raised. Section 37(2) states that: “Liability 
for contributions levied under any provision of 
subsection (1), save for special contributions 
contemplated by subsection (2A), accrues 
from the passing of a resolution to that effect 
by the trustees of the body corporate, and 
may be recovered by the body corporate by 
action in any court (including magistrate’s 
court) of competent jurisdiction from the 
persons who were owners of units, holders of 
exclusive use areas and holders of real rights 

of extension at the time when such resolution 
was passed: Provided that upon the change of 
ownership of a unit, exclusive use areas and 
real rights of extension, the successor in title 
becomes liable for the pro rata payment of 
such contributions from the date of change of 
such ownership. Section 37(2A) confirms that 
special levies become due and payable on 
date of passing of the resolution.”

In effect this means that bodies corporate 
need to ensure that the entire balance of 
levies owing on registration of transfer, 
becomes settled since they will not be able 
to recover the levies from the new owner for 
the remainder of the financial year. Settling 
a special levy before transfer of a property is 
therefore the default position and the seller 
will have to complete the payment of the 
special levy before transfer of the unit to the 
new owner. 

notwithstanding the aforesaid, the seller and 
purchaser are entitled to reach an agreement 
whereby the purchaser will become liable for 
a pro-rata share of the special levy from date 
of transfer. This arrangement can be placed in 
the sale agreement and one will find that most 
sale agreements pertaining to sectional title 
units state that levies must be apportioned 
between the seller and purchaser depending 
on when date of occupation is likely to occur. 

due to the aforementioned, and in order to 
safeguard themselves, bodies corporate will 
often insist on all levies to be paid in full prior 
to them issuing levy clearance certificates. 

COnCLuSIOn
The fact that trustees have the authority to 
raise a special levy without consulting the 
body corporate does not mean that they 
should proceed without involving the owners. 
It may be a good idea to call a special general 
meeting before imposing a special levy in order 
to discuss the implications thereof. Trustees 
remain accountable to the body corporate and 
its individual members at all times. 
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WhaT WOuLD YOu DO 
IF YOuR EMPLOYER 
ACCIDENTALLY 
OVERPAID YOU?
By Hanlie Walker

A Free State man must have thought that 
Christmas came early this year when he 
was accidentally overpaid r563 000 on his 

salary for january. 
mr Phemelo mothupi who is employed at a 

monthly salary of r5 687.61 by motsi Civils and 
Plant hire in Welkom, was pleasantly surprised 
to find that an amount of r568 761 had been 
deposited into his Capitec bank account by 
his employer at the end of january when, as it 
transpired upon investigation of the error, the little 
matter of a decimal point was overlooked.

When company managing director, michael 
mochudi telephoned his employee to notify him of 
the error, he was told that the money had already 
been spent and that there was no intention of 
repaying it.

meanwhile, mr mothupi did not let any grass  
grow under his feet but immediately transferred  
r400 000 to his wife, Phemelo who in turn 
transferred r260 000 thereof into an investment 
account. They also celebrated their unexpected 
windfall with a shopping spree amounting to several 
thousands of rands. 

When mochudi’s bank, First national Bank, 
warned that it could take days to reverse the 
payment, the company immediately rushed to court, 
resulting in an interim order from the Free State 
high Court freezing the two high rollers’ bank 
accounts until a further decision is made. 

A quick look at mr mothupi’s Twitter account 
reveals that he “thought it was a performance 
bonus”, and “Ok I’ll #paybackthemoney but I’m 
keeping the interest on my investment”.

With some Cape residents ordered to evacuate 
their homes and properties, and some even losing 
their homes to the fires, what can you do to try to 
safeguard your home in the face of an approaching 
veld fire? Important advice from the department  
of Water Affairs and Forestry on what to do in the 
face of an approaching veld fire. 

��  make decisions early – carry out the planned 
response, that is, to evacuate or to stay? 

��  dress in protective clothing. 

��  move animals to safer locations. 

��  Listen to radio for news. 

��  Wet garden and house especially on the side of 
the approaching fire. 

��  Plug gutters and fill them with water 

��  Fill baths, buckets and dust bins with water in 
case the water supply fails. 

��  Seal any gaps between doors and floor using 
wet towels. 

��  Close up the house and screen off the 
windows. 

��  If you decide to stay, go indoors when the fire 
arrives and remain there until the fire front has 
passed. 

��  Take fire hoses and other fire fighting 
equipment indoors with you. 

��  Patrol the house interior including checking 
the roof cavity and extinguish any small fires 
immediately. 

��  remain vigilant after the fire front has passed. 

Our thoughts are with all those affected by the veld 
fires, and our gratitude with those who bravely and 
selflessly fought it. 

PROTEcTInG YOuR hOME FROM a VELD FIRE
We were shocked by the devastation left in the wake of the terrible veld fires that ravaged 
the Cape peninsula recently. despite obvious measures such as never throwing lit cigarette 
butts out of car windows or leaving open fires unattended (both criminal offences), these 
veld fires often occur in the hot and dry conditions routinely experienced during the first few 
months of each year.

By Hanlie Walker


